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OPERATIONS OF FEDERAL JUDICIAL
MISCONDUCT STATUTES

THURSDAY, NOVEMBER 29, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in Room
2141, Rayburn House Office Building, Hon. Howard Coble [Chair-
man of the Subcommittee] presiding.

Mr. CoBLE. Good morning, ladies and gentlemen. Welcome to the
hearing this morning.

I am advised that there will imminently be a journal vote, in
which case we will have to disembark and head for the floor. And
I think there will be a new Member that will be sworn in, as well,
so this may involve about 15 to 20 minutes. So if you all will rest
easy while we are away—but Howard and I have decided to go
ahead and give our opening statements, so that will at least save
some time.

Today, we will review the operation of those mechanisms de-
signed to compel ethical behavior among Federal judges. I empha-
size to our witnesses that this hearing was not scheduled in re-
sponse to individual misconduct cases brought to the attention of
the Subcommittee. Rather, I firmly believe that the Subcommittee
is charged by the Constitution and the House rules to conduct vig-
orous oversight on a regular basis.

On the whole, I believe that the Federal judiciary is functioning
well, but no branch of government—and I think we will all agree—
is immune from evaluation. The point of this hearing is to take the
ethical temperature of the Third Branch and determine what, if
anything, should be done to improve upon its current record. Such
an exercise, I believe, will assist in improving the administration
of the United States courts and also instill greater public con-
fidence in their operations.

At this point, let me digress a moment, if I may, to caution our
witnesses and our Subcommittee Members to try to stick to the
subject matter at hand. More specifically, we have not convened
this morning to debate competing judicial philosophies or schools of
thought, nor are we meeting to critique the merits of individual
district or circuit decisions that touch upon hot-button issues.
Health care environment, organized labor or the workings of the
American industry are topics that I think should not be empha-
sized today. I am not very interested in examining the reading hab-
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its or seminar attendance practices of life-tenured judges who are
desirous of becoming better educated or informed. These are all
good hearing topics, but I think are not the focus of the hearing
today.

We should primarily concern ourselves with determining whether
the Judicial Conduct and Disability Act, along with the relevant
recusal statutes, are working as intended.

To conclude, while each of us is possessed of unique life experi-
ences and personal political convictions, I believe we are all united
in our desire this morning to support a vibrant, strong and inde-
pendent judiciary.

Finally, I personally wish to thank everyone on the panel for his
patience in working around the evolving Subcommittee schedule in
preparation for this hearing. Folks, as you all know, since Sep-
tember 11, things have had an irregular turn, scheduling and oth-
erwise, and I appreciate your flexibility and also appreciate the
Members of the Subcommittee for your flexibility.

I am now pleased to recognize my good friend, the distinguished
gentleman from California, the Ranking Member, Mr. Berman, for
his opening statement, after which we will adjourn to the floor and
return soon.

Mr. Berman.

Mr. BERMAN. Thank you very much, Mr. Chairman. Given the
accuracy of your prediction about a vote coming at this point, I was
wondering if you can tell me when we are adjourning for the year.

I thank you for calling this hearing on Federal judicial mis-
conduct statutes. This hearing provides us the opportunity to dis-
cuss and evaluate the utility of these statutes and to find ways in
which we can improve either the statutes themselves or the meth-
ods and frequency with which they are employed.

I would like to thank all of our witnesses for appearing today.
Among the four witnesses, we have expert knowledge of the Fed-
eral courts, judicial ethics and the laws and commissions that gov-
ern judicial discipline and removal. I look forward to their input on
this issue. I particularly welcome Mike Remington, who for many
years gave his expertise on this side of the podium and now is ap-
pearing before us as a witness for the first time.

I have no doubt that many of our Nation’s fine judges could im-
partially and fairly decide a case involving a company in which
they hold stock. Likewise, many are highly capable of deciding a
case solely on the facts presented while subsuming strong personal
opinions on the issues presented or ignoring ex parte communica-
tions. Nonetheless, we must ensure that the procedures for report-
ing and evaluating potential conflicts are working smoothly. It is
also important for us to determine how thoroughly complaints are
treated within the judiciary if a concern is raised by a litigant.

Our laws must, to the extent possible, guarantee complete judi-
cial impartiality while still preserving the independence of the judi-
cial branch through self-regulation. Today’s hearings should inform
us on the success of the judicial misconduct statutes in achieving
this goal.

This hearing will be useful in raising awareness of these issues
and will help us to determine if and where additional legislation
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is necessary to prevent any Federal judicial misconduct or lessen
the appearance of such misconduct.

Mr. Chairman, I take your point that this is not a hearing about
judicial decisions. While I might be tempted to view a decision that
I don’t like as judicial misconduct, I think that is probably not the
standard that our Founding Fathers envisioned and—and so, to
that extent, I concur with your admonition.

I yield back, Mr. Chairman, and look forward to hearing the wit-
nesses when we come back from our vote.

Mr. COBLE. Thank you, Mr. Berman. And as to my prediction for
adjournment, I will take that under advisement and be back to
you.

Folks, you all rest easy for about 10 minutes and we will return.

[Recess.]

Mr. CoBLE. Thank you, folks, for your indulgence; and we will
proceed.

I regret—as you know, we have two new Members that have
been assigned to our Subcommittee since we last met, and I want-
ed to recognize each of them, but neither is present. And I regret
that particularly, Professor Hellman, because the gentlelady from
Pennsylvania wanted to introduce you, but I will recognize her
when she gets here. I am sure she will be here later.

We are glad to have Arthur Hellman back with us, who has been
here before. Professor Hellman teaches courses in Federal court
civil procedure and constitutional law at the Pittsburgh School of
Law. Earlier this year, Professor Hellman was designated as one
of the school’s first distinguished faculty scholars. He has partici-
pated in numerous institutional enterprises aimed at improving the
administration of justice, both State and Federal. He served as the
Chair of the Civil Justice Reform Committee of the American Judi-
cature Society, and he supervised a distinguished group of legal
scholars and political scientists in analyzing the innovations of the
Ninth Circuit and its Court of Appeals. From 1999 through 2001,
he served on the Ninth Circuit Court of Appeals Evaluation Com-
mittee.

Professor Hellman received his B.A. magna cum laude from Har-
vard University and his J.D. from the Yale School of Law. He has
been a member of the faculty of the Pittsburgh School of Law since
1975.

Mr. Michael J. Remington, who was acknowledged by Mr. Ber-
man—and I will reiterate what he said, Mike; it is good to have
you back on the Hill.

Mr. Remington is a partner in the law firm of Drinker, Biddle
& Reath, where he specializes in intellectual property law, court re-
form, government relations and lobbying. Prior to entering private
practice, Mr. Remington held high-level positions in the three
branches of the Federal Government. Most impressively, for a total
of 13 years he was chief counsel of this very Subcommittee.

We have expanded our horizons jurisdiction-wise, Mike, since
then, but it is good to have you back nonetheless.

In the judicial branch, Mr. Remington served as law clerk to U.S.
District Judge John W. Reynolds and deputy legislative affairs offi-
cer to the Judicial Conference of the United States under Chief
Justice Warren Burger.
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In the executive branch, he was a prosecutor in the Criminal Di-
vision of the U.S. Department of Justice, where he specialized in
criminal appeals. Finally, Mr. Remington is the former director of
the National Commission of Judicial Discipline and Removal, an
entity established by Congress to study and report to the President,
Chief Justice and Congress on issues relating to judicial mis-
conduct and impeachment.

A former Fulbright Scholar in Paris and Peace Corps volunteer
in Africa, Mr. Remington is a graduate of the University of Wis-
consin, where he received his law degree. He is admitted to prac-
tice in the State of Wisconsin and the District of Columbia as a
member of the Intellectual Property Section of the American Bar
Association.

Now I apologize to some of you all for the lengthy introductions.
Mr. Berman and I know all about these people that many of you
in the audience may not, and I think, for your information, this is
in order.

Mr. Doug Kendall, who is the founder and executive director of
a public interest law firm that helps State and local governments
defend environmental and land use protections. Mr. Kendall rep-
resents his clients in State and Federal appellate courts around the
country.

Mr. Kendall is the co-author of the “Takings Litigation Hand-
book,” a comprehensive guide to defending land use protection. He
has written numerous CRC reports, law journal articles and opin-
ion pieces in major papers. Mr. Kendall received his B.A. in eco-
nomics with high distinction from the University of Virginia in
1986 and his J.D. From the University of Virginia School of Law
in 1992.

Now I am going to take a little bit of liberty from the Chair in
recognizing our final witness. Each of us represents districts where
a very select group of people stand out, not only in their respective
professions, but generally in life, and such is applicable to Judge
Osteen. Judge Osteen is presently serving as district court judge
for the Middle District of North Carolina. Was appointed by Presi-
dent Bush in June 1991. He is a past member of the North Caro-
lina State legislature, Chair of the Guilford County Economic Op-
portunity Council, member of the Greensboro, North Carolina, City
Zoning Commission, and member and Chair of the Greensboro City
Human Relations Commission.

From 1969 to 1974, he was U.S. Attorney for the Middle District
of North Carolina. And in that capacity, I have to say—I am proud
to say, he was my boss. He received his B.A. degree in economics
from Guilford College and his LL.B. From the University of North
Carolina School of Law 3 years later.

We are pleased, as well, to have Mrs. Osteen in the audience.

It is good to have all of you with us. We have written statements
from all of the witnesses on the panel, which I ask unanimous con-
sent to submit to the record in their entirety.

Before we begin, I am going to take some more liberty. I picked
up today’s edition of Roll Call and on the front page was embezzled
or embodied or portrayed—strike that—embodied and portrayed a
very handsome gentleman. And that was a very fine article, Mr.
Delahunt. And I commend you for that.
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Gentlemen, as you all know, you have been advised that we
would like you to confine your testimony to the 5-minute rule. Now,
when that red light appears in your eyes you will know that 5 min-
utes have elapsed. You will not be keyholed or taken into custody
if you violate that. But when you see that red light, that is your
invitation to pretty well wrap it down. We have your written testi-
mony, which has been reviewed, which will be reviewed again.

Ms. Hart is not here yet, so we will suspend that.

Mr. Kendall, if you will begin your testimony. Good to have all
of you with us, gentlemen.

STATEMENT OF DOUGLAS T. KENDALL, EXECUTIVE
DIRECTOR, COMMUNITY RIGHTS COUNSEL

Mr. KENDALL. Mr. Chairman and Members of the Subcommittee,
thank you for conducting this important oversight hearing on the
operation of Federal judicial misconduct and recusal statutes.

Community Rights Counsel’s work on private judicial seminars,
better known as “junkets for judges,” has focused on the operation
of a Bozeman, Montana-based group called the Foundation for Re-
search on Economics and the Environment, or FREE. FREE flies
about 50 Federal judges a year to resorts and dude ranches in
Montana to spend 5 or 6 days at a seminar on environmental law.
FREE pays for judges’ tuition, room and board, and travel ex-
penses, a gift worth well over a $1,000.

FREE seminars, in their words, reject top-down command and
control environmentalism and promote private property rights,
market incentives and voluntary arrangements. FREE receives
about one-third of its funding from a handful of large corporations,
including Texaco, General Electric and Monsanto; companies that
regularly litigate environmental cases in Federal court.

FREE’s remaining funding comes mainly from foundations, such
as the Sarah Scaife Foundation, which simultaneously funds
groups like the Pacific Legal Foundation to litigate environmental
cases in Federal court. Free’s corporate funders regularly send cor-
porate officers to FREE seminars where they get to lecture to, dine
with and in some cases, share a log cabin with Federal judges.

I don’t think any objective observer could examine FREE’s oper-
ation and conclude that FREE seminars advance public confidence
in the judicial branch. Indeed, editorials from over 30 major news-
papers from across the country have harshly criticized FREE and
“junkets for judges” generally. As Representative Lofgren has stat-
ed, “there is nothing more damaging to the citizens’ faith in this
country and due process of law than the belief, even if inaccurate,
that those who are trusted to judge have been influenced by finan-
cial connections.”

I must say that I am surprised and disappointed by the Judicial
Conference testimony suggesting that Advisory Opinion 67 does not
necessarily require any inquiry into the litigation activities of the
funders of organizations like FREE. I think this is a very strained
interpretation of the words of AO 67.

More importantly, ignorance, in this case, is not bliss. It is sim-
ply impossible for a judge to determine the propriety of attending
a seminar without knowing whether the host is funded by corpora-
tions litigating before the judge. Respectfully, if AO 67 means what
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the judiciary is suggesting, it means it is not worth the paper it
is written on.

Let me turn to the issue of stock conflicts. Judges should never
rule in cases in which they own stock as a party. This is the bright-
est line in the rules of judicial ethics and it is not a difficult rule
to follow. That is why I think the Kansas City Star story on stock
conflicts by district court judges and the Community Rights Coun-
sel study on stock conflicts by appellate court judges are so remark-
able. These reports and others done subsequently have all exam-
ined very small samples and found significant numbers of stock
conflicts.

The judiciary has taken some steps to correct the problems with
stock conflicts, but the judiciary rejected the single most important
reform: the posting of publicly available recusal lists. Adopting
your wise comment to the Kansas City Star, Chairman Coble,
quote, “I don’t think judges’ financial holdings ought to be insu-
lated from public knowledge.” A theme running through both the
stock conflict and junket stories, is the fact that judges’ financial
disclosure forms are inordinately difficult to obtain and too fre-
quently omit required information. Unlike the other two branches
of government, which allow immediate review of judges’ public dis-
closure forms, the judiciary requires advanced notification of every
Federal judge before releasing a form. This advanced notification
takes weeks and hinders a review because litigants fear reprisal if
a review becomes known by a judge.

Those obtaining judges’ financial disclosure forms are often dis-
appointed in their accuracy and completeness. Comparing judges’
disclosure forms with a list of attendees obtained from FREE, Com-
munity Rights Counsel found that 13 of the 109 judges, 12 percent,
that attended a FREE trip did not report the trip even after receiv-
ing a September, 1998 letter from the Financial Disclosure Com-
mittee warning, quote, “Judges who have accepted such trips and
not reported them in their financial disclosure form should imme-
diately file amended reports.”

Underdisclosure is just as larg a problem. For example, in 1998,
only three of 34 judges that reported attending a FREE seminar es-
timated the value of the seminar gift as required under Federal
disclosure laws. Again, echoing your wise words, Chairman Coble,
the time to quote—it is time to, quote, “get some sunlight into what
appears to be a dark room,” unquote.

Respectfully, I would recommend that the Committee ask the
General Accounting Office to investigate the judiciary’s compliance
with Federal disclosure laws and make recommendations for im-
proving the entire judicial disclosure process.

Thank you very much.

Mr. CoBLE. Thank you, Mr. Kendall.

[The prepared statement of Mr. Kendall follows:]

PREPARED STATEMENT OF DOUGLAS T. KENDALL

Mr. Chairman and Member of the Committee: Thank you for conducting this im-
portant oversight hearing on the operation of federal judicial misconduct and recusal
statutes. A bedrock of our system of government is the principle that no one—least
of all a federal judge—is above the law. Judicial misconduct and recusal statutes
help preserve the sanctity of this principle by ensuring that ethical and legal trans-
gressions by judges are taken seriously, even if they do not rise to the level of an
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impeachable offense. These statutes must function properly in order to protect the
public trust and confidence upon which our independent judiciary rests.

I am the founder and Executive Director of Community Rights Counsel, a not-for-
profit, public interest law firm located in Washington, DC with the mission of help-
ing state and local governments defend land-use and environmental protections
against court challenges. Surprisingly, CRC has also become deeply enmeshed in
several issues pertaining to judicial ethics. I say surprisingly, because this was not
supposed to be a substantial part of CRC’s mission. CRC also regularly litigates in
federal court, making it uncomfortable for us to also play the role of a judicial ethics
watchdog organization.

CRC got involved in judicial ethics issues only after we learned that a corporate-
funded outfit called the Foundation for Research on Economics and the Environ-
ment (FREE) located in Montana was hosting federal judges for week-long stays at
resorts and dude ranches and teaching judges to be deeply skeptical about environ-
mental laws and land-use protections. We have stayed involved in the subject be-
cause each place we looked, under every rock we turned, we have found troubling
evidence of a problem. Our work has convinced me that the federal judicial mis-
conduct and recusal statutes are not working as well as they should and that there
is a need for vigilant oversight on this issue by Congress.

My testimony today will cover two topics that have been the subject of Commu-
nity Rights Counsel reports: financial conflicts of interest and corporate-funded
trips, what some have labeled “junkets for judges.” While these problems are dis-
tinct, common threads run between them. Both problems illustrate the critical need
for accurate and timely public financial disclosure by judges and the serious flaws
in the existing disclosure system. Both problems also illustrate the need for effective
penalties for non-compliance with ethical standards and the inadequacy of the cur-
rent judicial disciplinary system in acting as a serious deterrent. Finally, corporate
litigants—as the funders of the trips and the source of the financial conflicts—are
at the center of both problems. This fact is disturbing because at the same time
these junkets and stock conflicts have come to light, there has emerged a new form
of judicial activism from our federal courts that is pro-market, hostile to government
regulations and in keeping with the interest of these same corporations.

I. JUNKETS FOR JUDGES UNDERMINE PUBLIC CONFIDENCE IN THE JUDICIARY

Corporations and foundations that have a legal agenda in the courts are advanc-
ing this agenda by paying for free trips for federal judges to resorts and dude
ranches. Once there, judges attend lectures making the case for curbing government
regulation in favor of a free-market approach to matters like protecting the environ-
ment.

A. Corporations and Special Interests with Legal Agendas Should Not Be Permitted
to Give Judges Gifts worth Thousands of Dollars

The problem with junkets for judges starts with the funding. Corporations and
foundations with a legal agenda should not be permitted to fund, and thus shape,
the legal education received by our federal judges. The fact that judicial education
is being paid for by entities that have an interest in or are parties to federal litiga-
tion creates an appearance of improper influence and undermines public trust and
confidence in the judiciary.

A July 2000 report by Community Rights Counsel, Nothing for Free: How Private
Judicial Seminars are Undermining Environmental Protections and Breaking the
Public’s Trust, (recently republished in the Harvard Environmental Law Review and
available online at www.tripsforjudges.org) provides a comprehensive look at the
problems posed by privately funded judicial seminars. Nothing for Free found that
between 1992 and 1998 more than 230 federal judges—more than a quarter of the
federal judiciary—traveled to resorts at the expense of private interests with a stake
in federal litigation.

An April 2001 ABC News’ 20/20 program, which focused on a trip hosted by
George Mason’s Law and Economics Center (LEC) at the Omni Tucson Golf Resort
and Spa, perfectly illustrated this problem. The 20/20 program featured federal
judges on the golf course and lounging poolside with cocktails. Several judges inter-
viewed on camera called the trip a “vacation.” Meanwhile, ABC News discovered nu-
merous cases in which LEC’s corporate sponsors were litigating before a LEC
attendee.

Consider finally a recusal motion recently filed in a case called Aguinda v. Texaco.
Lawyers for 30,000 Ecuadorian Indians sought to remove the judge hearing their
$1 billion environmental case against Texaco after learning that Texaco had been
a regular and substantial contributor to FREE, which hosted a junket attended by
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the presiding judge. At the FREE trip, the former CEO of Texaco gave a lecture
to the judge entitled “The Environment: A CEO’s Perspective.”

On the 20/20 program and elsewhere, judges have asserted that they were un-
aware of the corporate funding of FREE and LEC. For example, one judge told 20/
20: “I have no idea where [LEC] gets its money.” When asked by 20/20 whether he
knew that LEC gets its money from corporations, another judge responded, “[LEC]
didn’t tell us that.” When asked whether he had an obligation to find out, this judge
responded: “Not necessarily, I mean because what’s the difference?”

Advisory Opinion 67, issued by the Judicial Conference’s Committee on Codes of
Conduct, requires that judges investigate the sponsors and “source of funding” for
any privately funded seminar before attending. A September 1998 report, prepared
by the Committee on Codes of Conduct in response to a request by several members
of this Subcommittee, reaffirmed that under Advisory Opinion 67, “specific informa-
tion about the sponsor of the seminar, the source of funding, their involvement in
litigation, the content of the seminar, and the judge’s relationship to such litigation
all bear on the question of whether a judge’s participation is proper or improper
under the Code of Conduct.”

B. Corporations and Special Interests are Using Junkets to Advance a Legal Agenda

During an interview for 20/20, the Dean of the George Mason Law School frankly
admitted that LEC is “out to influence minds . . . If court cases are changed, then
that is something we are proud of as well.” FREE is equally brazen about using its
seminars to promote “free market environmentalism,” a school of thought that em-
braces, in their words, “property rights, market processes and responsible liberty”
and rejects “command and control” environmentalism.

Particularly troubling is the evidence that suggests that these private seminars
are in fact changing court cases. CRC’s Nothing for Free report documents a pattern
of disturbing facts, including the following:

¢ In 10 of the last decade’s most dramatic departures from established prece-
dent in the area of environmental law, the judge striking down the protection
took part in at least one junket.

¢ In six of these cases, the judge attended the trip while the case was pending.

¢« In at least three of these cases, the judge ruled in favor of a litigant
bankrolled by the trip’s sponsors.

¢ In one of the decade’s most important environmental rulings, a judge ruled
to uphold habitat protection, attended a seminar, came back, switched his
vote, and wrote an opinion striking down a central component of the Endan-
gered Species Act.

Even assuming that the remarkable correlation documented in Nothing for Free
is complete coincidence, this correlation still creates an awful appearance problem
for judges and the judiciary. As Representative Zoe Lofgren of this subcommittee
stated eloquently at an oversight hearing three years ago when word of these trips
first came to light:

There is nothing more damaging to citizens’ faith in the country and in the due
process of law than the belief, even if inaccurate, that those who are trusted
to judge have been influenced by financial connections.

C. Judicial Education Should Not Take Place in a Vacation Setting

The final problem with FREE and LEC junkets for judges is that they take place
at resorts. Indeed, as noted above, several judges told 20/20 that they viewed the
LEC seminar they were attending as a “vacation,” a statement validated by footage
of judges on the Omni Tucson’s championship golf course.

The exotic locales of the FREE and LEC trips exacerbate the appearance problems
stemming from these programs in several ways. Most obviously, even if corporate
litigants were permitted to fund judicial education, they certainly should not be per-
mitted to pay for judicial vacations. Additionally, however, the resort settings give
FREE and LEC a competitive advantage over seminars hosted by the taxpayer-
funded Federal Judicial Center. As Abner Mikva stated in a recent New York Times
opinion piece:

The federal judiciary has a Federal Judicial Center that provides educational
seminars for judges on a wide range of legal topics. Since it uses taxpayer funds
and answers to Congress, the program locales are not exotic, but the presen-
tations are balanced.

Judge Rya Zobel, former Director of the Federal Judicial Center, echoed Judge
Mikva in testimony before this Subcommittee: “we have offered annually a program
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on environmental law, for example, in conjunction with Lewis & Clark University.
The primary complaint we’ve had about that is that we work the judges too hard.”

II. JUDICIAL STOCK CONFLICTS CANNOT BE TOLERATED

Over the last three years, news organizations and Community Rights Counsel
have looked at different judges and different geographic regions and come to the
same conclusion: judges are ruling far too frequently in cases in which they have
a disqualifying financial conflict of interest.

A. Legal and Ethical Standards Are Unequivocal

The legal and ethical standards with respect to financial conflicts of interest could
not be clearer. Judges cannot rule in a case in which he or she has a financial inter-
est, period. This obligation is enshrined in federal law (28 U.S.C. §455) and the
Canons of Judicial Ethics (Canon 3). It is enforced by a certification requirement
which every judge must sign each year, subject to criminal and civil sanctions, certi-
fying that:

In compliance with the provisions of 28 U.S.C. §455 and of Advisory Opinion
No. 57 of the Advisory Committee on Judicial Activities, and to the best of my
knowledge at the time after reasonable inquiry, I did not perform any adjudica-
tory function in any litigation during the period covered by this report in which
I, my spouse, or my minor or dependent children had a financial interest, as
defined in Canon 3C(3)(c), in the outcome of such litigation.

Judges are required by the Canons to “keep informed about the judge’s personal
and fiduciary economic interests, and make a reasonable effort to keep informed
about the personal economic interests of the judge’s spouse.” (Canon 3(E)(2)). Judges
must also “manage the judge’s investments and other financial interests to minimize
the number of cases in which the judge is disqualified.” (Canon 4(D)(4)).

B. Studies Reveal Remarkable Numbers of Stock Conflicts

Perhaps the most dramatic results were found in a study published in 1998 by
the Kansas City Star. The Star looked at district court judges in four courthouses
in four states and found 57 cases in which a judge had issued one or more orders
despite owning stock in one of the parties. Remarkably, in three of the four courts
examined, at least half of the judges ruled in one or more cases in which he or she
had a financial conflict of interest.

Following up on the Kansas City Star’s series, Community Rights Counsel con-
ducted a study to identify conflicts of interest among active federal appellate judges.
Looking only at a single year and at rulings on the merits published in the Lexis[]
database, we identified eight judges that ruled in 17 cases in which they had a dis-
qualifying  financial  interest (this study is available online at
www.communityrights.org).

The results of CRC’s study are particularly remarkable in light of the context in
which they occurred. The disclosure forms we reviewed were filed after the Kansas
City Star series and after receipt by each of the judges of an urgent letter from the
Judiciary’s Codes of Conduct Committee reminding them of the legal obligation “not
only to be informed about his or her personal financial interests but also to make
a reasonable effort to be informed about the personal financial interests of the
judge’s spouse and minor children.”

Nevertheless, every judge identified in our study certified under penalty of crimi-
nal and civil sanctions that they had not performed any adjudicatory function in
which they had a disqualifying financial interest. For each judge, this certification
was apparently inaccurate and a simple search on Lexis[ (available to every federal
judge) would have revealed these conflicts. Moreover, each circuit court requires cor-
porations to file a corporate disclosure form early in the appellate litigation process
to ensure that judges can easily flag any financial conflicts. Our study strongly sug-
gests that many judges are not taking their obligation to avoid financial conflicts
seriously enough.

It is also troubling to note that in more than 80 percent of the conflict cases we
identified, the judges in question ruled at least partially in favor of their financial
interests. I do not view this as evidence that the judges were using their judicial
power to advance their pecuniary interests. I am convinced that in the vast majority
(if not all) of these cases, the conflict resulted from mere oversight. But I do find
it very troubling when judges hold a great deal of stock in major corporate litigants,
rule in favor of these litigants in most cases and, occasionally, rule in cases where
they have a stock conflict. It certainly adds grist to the mill of those who argue that
the judicial system is biased in favor of wealthy corporate interests.
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Anyone who believes that the problem of stock conflicts has been solved in the
aftermath of the Kansas City Star and Community Rights Counsel studies should
review an August 2001 story published by the Times Leader of Wilkes Barre, Penn-
sylvania involving Senior Judge Edwin Kosik of the Middle District of Pennsylvania.
Judge Kosik reportedly ruled in at least 10 cases in which PNC Bank appeared even
though he owned stock in the bank. Remarkably, Judge Kosik admitted ruling in
two bank cases in 1999 and 2000, after he realized the conflict and after he received
a stern warning from the Codes of Conduct Committee about avoiding conflicts.
Judge Kosik explained to the paper that his two rulings in favor of the bank re-
quired little decision-making and were not appealed. These explanations notwith-
standing, Judge Kosik appears to have knowingly violated 28 U.S.C. §455 and the
judiciary should take this apparent violation of federal law seriously.

III. JUDGES” FINANCIAL DISCLOSURE FORMS ARE HARD TO OBTAIN AND OMIT REQUIRED

Information

A theme running through both the stock conflict and junkets stories is the fact
that judges’ financial disclosure forms are inordinately difficult to obtain and, too
frequently, omit required information.

A. The Disclosure Review Process Is Unduly Burdensome

Unlike the other two branches of government, which allow review and duplication
of financial disclosure forms on the same day they are requested, the judiciary’s Fi-
nancial Disclosure Office notifies a judge in writing before granting access to a fi-
nancial disclosure report. This advance notification seems contrary to the Ethics Re-
form Act of 1989, which establishes detailed procedures for the disclosure process
and makes no allowance for such advance notification. Because most litigants would
rather not risk upsetting a judge, advance notification creates a powerful deterrent
to many potential reviewers. It also takes at least a week, and frequently over a
month, for the Financial Disclosure Office to process requests for review of a finan-
cial disclosure form.

The Judiciary’s resistance to making public disclosures easily available to the
public is perhaps best illustrated by the Committee on Financial Disclosure’s deci-
sion to deny a request for disclosures filed by an online publisher called
APBnews.com. In late 1999, APBnews.com requested a copy of the 1998 disclosure
forms for each federal judge and magistrate with the intent of publishing them on
the Internet (something already done for members of Congress). APBnews.com paid
for the copies, but while waiting for the reports, the Financial Disclosure Committee
issued an indefinite moratorium on the public release of any disclosures, to anybody.
Eventually the Financial Disclosure Committee lifted the moratorium, but perma-
nently barred APBnews.com from obtaining copies of the disclosure forms.

This decision was in direct contradiction to federal disclosure law, which specifi-
cally permits use of the forms by “news and communications media for dissemina-
tion to the general public.” As such, it drew bi-partisan ire on Capitol Hill, with
Senator Charles E. Grassley (R-Iowa) terming it “an offense to the openness that
helps define our system of government” and Senator Patrick Leahy (D-VT) stating:
“The Judicial Conference should reconsider the scope of its decision, or Congress will
have to do so.” Editorial boards were even less kind, with major news organizations
terming the decision “laughable,” “infuriating,” “tortured,” and “embarrassing.”
Eventually, after APBnews.com filed suit and Chief Justice Rehnquist intervened,
drafting a biting six-page memo critiquing the decision, the Judicial Conference
overruled the Committee’s decision.

B. Judges Routinely Omit Required Information

Those succeeding in obtaining judges’ financial disclosure forms are often dis-
appointed in the accuracy and completeness of the information conveyed therein.

For example, after publishing its series on stock conflicts in April 1998, the Kan-
sas City Star reviewed the financial disclosure forms filed in May 1998 by the 33
judges included in their study. The Star found that one out of every three reports
included information that by law should have been disclosed earlier. This new infor-
mation led to the discovery of three additional conflicts of interest that were hidden
by omissions in prior disclosure forms.

CRC made similar findings with respect to disclosure of judicial junkets. The laws
and guidelines concerning what a judge must disclose to the public are clear and
simple. Both federal law and Advisory Opinion 67 require that judges “report the
reimbursement of expenses and the value of the gift on their financial disclosure re-
ports.”

Comparing financial disclosure forms with attendee lists prepared by FREE and
LEC, CRC determined that at least 22 federal judges failed to report FREE or LEC
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junkets, even after a September 1998 memorandum from the Financial Disclosure
Committee warning: “Judges who have accepted such trips and not reported them
on their financial disclosure forms in past years should immediately file amended
reports.” This represents approximately 11% of the judges that FREE and LEC re-
port attending junkets during this same time period. Put another way, nearly one
out of every nine federal judges apparently failed to report a privately funded trip
even after a personal reminder about the requirements of federal law from the Dis-
closure Committee.

Under-disclosure is as large a problem as non-disclosure. Again despite clear man-
dates, judges’ financial disclosure reports routinely fail to report all the information
required. For example, in 1998, only 3 of the 34 judges who reported attending
FREE seminars attempted to estimate the value of the seminar gift, as required
under federal disclosure law.

IV. THE JUDICIAL DISCIPLINE SYSTEM ESTABLISHED IN 28 U.S.C. 0 372 IS NOT ACTING
AS AN EFFECTIVE DETERRENT

Federal judges are taking trips funded by corporate litigants, ruling despite finan-
cial conflicts and omitting basic information from financial disclosure forms. One
searching for an explanation need look no further than recent statistics from the
Administrative Office of the U.S. Courts regarding judicial disciplinary actions pur-
suant to the process established in 28 U.S.C. 8 372. These statistics, summarized
in an April 1998 story by the Kansas City Star, demonstrate that the judicial dis-
cipline system is not working effectively to deter ethical violations.

According to the Star, in fiscal years 1996 and 1997 more than 1,000 formal com-
plaints were filed against federal judges nationwide. The chief judges’ decided that
not one of these cases required official discipline. Indeed, the chief judges failed to
send a single complaint on to the next level in the complaint process; investigation
by a committee of judges. In more than 450 cases, complainants appealed the dis-
missal of their complaint to the judicial council of an appellate court. These councils
rejected every appeal.

Undoubtedly, many of these complaints were filed by disgruntled litigants and
warranted no disciplinary action. But given the evidence that suggests that ethical
transgressions do occur with some regularity, it strains credibility to suggest that
not one of over 1,000 formal complaints warranted any official disciplinary action.

As every judge knows, the law only works if there are penalties for its violation.
In the case of transgressions by judges of legal and ethical standards, there appears
to be no effective deterrent. This is reflected in the persistence of stock conflicts and
non-disclosures despite explicit rules and clear reminders from the Administrative
Office. It is also reflected in the cavalier reaction of many judges to reports of impro-
prieties. For example:

¢ Judge Tom Stagg of Louisiana responded to proof that he failed to disclose
a junket by telling the Washington Post: “The food was wonderful; the teach-
ers were wonderful. If somebody doesn’t like it, 'm sorry.”

« When the Kansas City Star confronted Judge Ancer Haggerty with evidence
that his financial disclosure form omitted basic information on his stock hold-
ings, he refused to detail his actual holdings claiming: “You are entitled to
these reports, but that is all you are entitled to.”

¢ When asked by the New York Daily News if he had read the financial disclo-
sure form upon which the judge certified, inaccurately, that he had not ruled
in any cases where he had a financial conflict, Judge Whitman Knapp replied:
“Heavens, no! It wouldn’t have any meaning to me.”

V. CONCLUSION AND RECOMMENDATIONS:

I again want to commend the Committee for conducting this important oversight
hearing. As described above, there is substantial evidence that suggests that the
federal judicial misconduct and recusal statutes are not working effectively enough
to prevent erosion of the public’s trust and confidence in the judicial branch. Permit
me to leave you with several recommendations for using this Committee’s oversight
authority in responding to the problems posed by judicial junkets, stock conflicts
and non-disclosure.

Ban Junkets: In June 1998, several members of this Committee requested that
the judiciary reevaluate Advisory Opinion 67, which currently sets the standard for
judges on attending junkets. In September 1998, the Judicial Conference’s Com-
mittee on Codes of Conduct responded by asserting that the criterion established in
the Opinion was adequate to avoid the appearance of impropriety. Clearly this has
not proven to be the case. The time seems ripe for another request for reconsider-



12

ation of Advisory Opinion 67. There is also a pressing need for clarification by the
Committee concerning the type of inquiry Advisory Opinion 67 requires regarding
the corporations and foundations that are the “sources of funding” for FREE and
LEC trips.

I also note that in the 106th Congress, Senator John Kerry (D-MA) and Senator
Russ Feingold (D-WI) introduced legislation (S. 2990) that would have banned large
gifts associated with privately funded judicial seminars. They have promised to in-
troduce a revised bill this term and to fight for its passage. I urge members of this
Committee to consider introducing legislation on this topic in the House.

Impose Penalties for Stock Conflicts and Non-Disclosure: There should be more ef-
fective penalties to enforce judges’ disclosure obligations and the ban on ruling in
cases in which a judge owns stock. For example, litigants discovering a stock conflict
within some statute of limitations period should be able to vacate any adverse rul-
ings and seek a new hearing before a judge without a conflict.

Post Recusal Lists at Local Courthouses: The Judicial Conference’s Committee on
Financial Disclosure considered and rejected a proposal that would have required
judges to maintain an up-to-date “recusal list” available to litigants (without ad-
vance notification of the judge) at the clerk’s office. This Committee should ask the
Judicial Conference to reconsider implementation of this common-sense reform.

Make Financial Disclosure Forms Available without Advance Notification: The ju-
diciary is currently seeking the extension of statutory authority (5 U.S.C. app. 4,
§105(b)(3)) for the Judicial Conference to prevent “the immediate and unconditional
availability of [financial disclosure reports]” where release of the forms could endan-
ger a federal judge. This is sound public policy, but this statutory provision strongly
implies that where there is no danger to a particular judge, financial disclosure
forms should be immediately available. This is never the case with judges’ financial
disclosure forms. As described above, there is always a lengthy advance notification
process that significantly hinders public review of judges’ disclosure forms.

An alternative procedure that seems to address the legitimate concerns of the ju-
diciary would be as follows. Judges should annually file two versions of their finan-
cial disclosure forms: one for the Financial Disclosure Office and one for public re-
view. Judges should be permitted to redact from the public review copy any informa-
tion that is truly personal and sensitive (i.e. the judge’s signature, any reference to
the names of the judge’s children, etc). These public review copies should then be
made available immediately upon request. If the Judiciary, in consultation with the
United States Marshal Service, decides that release of even this public review copy
could endanger a judge, they should be permitted to further redact the report only
to the extent necessary to protect the judge and only for as long as the danger to
the judge exists.
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The Wooing of Our Judges

N should be i to prohibit ruies
By Abner Mikva ainst in envi may be a
tally sensitive places.
CHICAGO udges who attended the seminars

' a lifetime as a judge, lawyer
and lawmaker, [ can safely say
I've encountered few judges
guilty of outright dishonesty.
Even when I started practicing
law in Chicago in the bad old
days, the number of crooked judges
was smafl. But that is not what people
believed then or believe now.

That is why so much is built inta our
judiclal system — from the black robe
and “all rise” custom to lifetime ten-
ure for federal judges — to help foster
the notion of judiclal integrity. It all
becomes meaningless, however, when
private interests are allowed to wine
and dine judges at fancy resorts under
the pretext of “educating” them.

Between 1992 and 1898, according to
a report from the Community Rights
Counsel, a nonprofit public-interest
law firm, more than 230 federal judges
took one or mare trips each to resort
locations for legal seminars paid for
by corporations and foundations that
have an interest in federal litigation
on environmentat topics.

In the seminars devoted to so-catled
environmental education, judges lis-
tened to speakers whose overwhelm-
ing message was that regulation
should be limited - that the free mar-
ket should be relied upon to protect the
environment, for example, or that the
“takings™ clause of the Constitution

Abner Mikva, a former member of
Congress and chief judge of the Unit-
ed States Court of Appeals for the
District of Columbia circuit, was
counsel to President Clinton in 1994
and 1995.

in January or in Atlanta in July. It

wrote 10 of the most important rulings
of the 1990's curbing federal environ-
mental protections, including one that
struck down habitat protection provi-
sions of the Endangered Species Act
and another that invatidated regula-
tions on soot and smog. In six of these
cases, according to the report, the
judge attended one of the seminars
while the case was pending befare the
court. And, the report reveals, many
judges failed to disciose required in-
formation about these seminars on

Free trips —and
lectures on
environmental law.

their financial disclosure forms.

If an actual party to a case took the
judge to a resort, all expenses paid,
shortly before the case was heard, the
judge and the host would be perceived
to be acting improperly even if all they
discussed was their grandchildren.
The conduct is no less reprehensible
when an interest group substitutes for
the party to the case.

Of course it may be a coincidence
that none of the seminars financed by
private interests take place in Chicaga

that the judges
who attend usually come down on the
same side of impartant policy ques-
tions as those who financed the meet-
Ings. It may even be a coincidence that
environmentalists are seldom tnvited
to speak. But surely any citizen who
reads about judges attending fancy
meetings under questionable sponsor-
ship will have well-founded doubts
about their objectivity.

1 know one federal judge who has
been on a dozen trips sponsored by the
three mest prominent speciat interest
seminar groups. I remember at least
two occasions where judges on judi-
cial panels where I aiso served took
positions that they had heard advocat-
ed at seminars sponsored by groups
‘with particular interest in the litiga-
tion.

The federal judiclary has a Federal
Judicial Center that provides educa-
tional seminars for judges on a wide
range of legal topics. Since it uses
taxpayer funds and answers to Con-
gress, the program locales are not
exotic, but the presentations are bal-
anced.

Unfortunatety, the United States Ju-
dicial Conference, the governing body
for all federal Judges, has punted on
the propriety of privately funded sem-
inars, advising that judges assess
their appropriateness *‘case by case.”

Short of requiring judges to stick to
federally sponsored seminars, the
government could, at least, require
that whenever a judge attends any
professional seminar, the government
must pay his or her way. Then citizens
might begin to ask questions about
what they were paying for — and
‘whether it was really likely to pr

o
mote judicial fairness. a
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A Threat to Judicial Ethics

At a moment when the federal judiciary needs
0 tighten its ethical prohibitions on accepting mon-
ey or gifts from private interests bentan i.nﬂuenclng
judicial thinking, Chief Justice William R

These junkets seem to be having an impact on
judicial decision-making. Ten of the past decade’s
most slgmﬁcant rulings cumng back on environ-
mental pr to the study, were

has been quietly collaborating with Senate Republi-
cans to move in the opposite direction. With Justice
Rehnquist’s approval, Senator Mitch McConnell,
Republican of Kentucky, tucked a provision into a
spending bill in July that would lift the 11-year-old
ban cn judges’ collecting honorariums for appear-
ances. The ban was imposed in 1989 to protect the
integrity and impartiality of the judicial system
against guiside influence.

It is not surprising that Mr. McConnell, the
leading opponent of reforming the nation’s corrupt
campaign financing system, would be blind to the
dangers of widening the opportunities for monied
interests to buy favor with judges. But Chief Justice
Rehnquist should know better than to endorse Mr.
McConnell's scheme to weaken judicial ethics radi-
caily. The fact that in today’s boisterous economy
first-year legal associates in top law firms can
make as much as a federal judge is no excuse to
return to corruptive salary supplements from pri-
vate interests. Nor is the failure of Congress to meet.
its commitment to adjust judicial salaries annually
for inflation.

Indeed, as Abner Mikva, the former Whi[e
House counsel and federal appellate judge, noted in
arecent Op-Ed piece in The Times, the fairness and
impartiality of the federal judiciary are already
being serfously undermined by allowing federal
judges to accept free vacations at posh resorts from
private interests bent on influencing their future
decisions. A valuable new report from the Commu-
nity Rights Counsel, an environmental group, finds
that between 1992 and 1998 some 230 federal judges
— more than a quarter of the federal judiciary —
traveled to resort locations at the expense of private
interests with a stake in federal litigation. Once
there, they attended legal seminars making the
case for curbing federal regulatory authority in
favor of a free-market approach to matters like
protecting the environment.

written by judges who attended these seminars,
often while the cases were pending in court.

The need for reform was underscored a week
ago when a federal district judge in Manhattan, Jed
Rakoff, denied 2 motion to recuse himself from
further involvemient in a lawsuit seeking damages
from Texace for harming the rain forest in Ecua-
dor. Lawyers for the plaintiffs — indigenous people
who live in the rain forest — filed the recusal mation
upon learmng of Judge Rakoff’s ill-advised partici-
pation in an expenses-paid seminar on environmen-
tal issues that had been held at 2 Montana ranch by
a foundation receiving sizable donations from Tex-
aco. One of the lecturers was Alfred DeCrane Jr.,
the retired chairman and chief executive officer of
Texaco, who ran the company when it operated in
Ecuador. In his ruling, Judge Rakoff argued that his
acceptance of the travel gift was within existing
rules, a hair-splitting explanation that does not
remove qualms about his judgment or impartiality.

Federal judges should have the ethical com-
pass to resist these one-sided “educational” semi-
nars, But in the absence of judicial self-restraint,
Chief Justice Rehnquist should be leading the Unit-
ed States Judicial Conference, the governing body
for all federal judges, to crack down on such jun-
kets, not nudging Congress to create new avenues
for influence-peddling.

If judicial pay is deemed too low, Congress
needs to address that problem direcily, by granting
judges a salary increase paid for with public funds,
Similarly, if there is a genuine need for judges to
attend educational seminars, Congress ought to
provide public funds for that purpose, too. But the
effort to lift the ban on honorariums for judges,
which was brought to light yesterday by The Wash-
ington Post, should be rejected, either by Congress
or by a presidential veto.

A30
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Mr. Rehnquist on Junkets

HIEF JUSTICE William Rehnquist argues funded by the judiciary itself. Mr. Rehnquist is
Ctbatthmisnotbingwrongwithfedzral right to worry about creating a layer of govern-
judges attending educational seminars at ment to decide which seminars are adequately
posh resorts as guests of groups with purposeful balanced. A newer version of the Kerry-Reingold
ideolqgimlagendas.Atarecentspeechattbe biﬂ,aqyetuninhoc!uoed,contemp]atwegrxect—
AmenmuLawInshtute,MrRehnqmstfailed ing this p blem simply by pr ting judges
a
smell bad. He instead attacked a bill from the privately run educational seminars altogether. It
last Congress that was designed to rein in such would create exceptions for seminars conducted
i calling the proposal “antithetical to at universities or by bar iations. This idea
our American system and its tradition of zeal- goes a long way to addressing the chilef justice’s
ously protecting freedom of speech.” Please. statedconcemsandwouldbeasigniﬁmnt‘im
The right of free speech does not indude’ the provement over both last year’s bill and the tur-
tight of public officials to be flown about the rent rules. )
country at private expense, as any executive ‘The risk, howeves, is that it would cut off too
branch official can testify. Mr. Rehnquist's refus-  much private judicial education. There s noth-
al to acknowledge any problem hurts the search ing wrong with private groups—even biased
for areasonable solution. ones—holding seminars for judges. The prob-
The prior version of the bill, proposed by lem starts when judges’ attendance can be seen
Sens. John Kerry and Russell Feingold, didn’t as largess by groups attempting to influence
quite represent such a solution. It would have cases. Judges shouldn’t be taking such gifts, but
prevenhed]udges&omiakmgmpspmdfmby thegovmpmentcouldprovideanaqnualallaw-
in

private groups unless the programs ance for judges to spend as they wish on con-
were certified by the judiciary’s educational arm jon. Such an arrangement
s not undermining ic’s confidence in- - would i d.as

i “the public’ : ag disgui semi-
an unbiased and fair-minded judiciary.” Attend- nars while allowing judges the freedom to seek
anee at approved seminars would have been  education where they wish,



Just say no to judge junkets

The surroundings are lavish, the hosts
who pay the tab are a mystery, and the
names of those attending a secret,

Welcome to a junket for federal judges.

‘This week, they're being hosted at a Tuc-
songolfresort,expensespaxdby
private groups to educate them about “sci-
ence in the courts.”

‘The seminar, organized by George Mason
University's (GMU) Law and Economics Cen-
ter, is one of several elite programs bank-
mﬂedhypnvamegmupsthatlnvestmngm—
terests in judicial

market interests, but as their popularity
spreads — GMU has attracted nearly 500
judges — others may jump into the game.

It's no surprise that private groups would
seektomﬂueme judges. That hundreds of
Jjudges would go along threatens the notion
of an independent and impartial judiciary.

Yet the US. Judicial Conference, the federal
Jjudges’ governing body, blithely ignores the
ethical traps such seminars pose. Last year, it
opposed a sensible federal reform bill that
would have set up a fund to pay judges’ ex-
penses to seminars that were vetted and ap-
proved by the Federal judicial Center,

‘The conference offered no solution of its
own, and its last advice came in 1998: Gifts
of “tuition and expenses™ are ble as
long as the donor is not invoived or likely to
be involved in a lawsuit before the invited

Judge.

‘What if the judges don't know who's un-
derwriting the lavish junkets? That's protec-
tion against perceptions that judges are be-
ing swayed, said a spokesman for the judges.

None of this quells the sense that the sem-
inars are just a form of buying influence. The
evidence:

» Biased backing: Past funders of GMU
seminars’ have free-market, corporate agen-
das on issues from the evaluation of scientific
evidence to the size of punitive damages.
While GMU now Keeps its patrons secret, tax
records show that more than $2.4 million in
recent years came from conservative-leaning
foundations. A small portion still comes from
corporations, which GMU won't name.

» Posh locales: GMU locales have in-
cluded Hilton Head, S.C, and Amelia Island,
Fla. Other seminars organized by the Foun-
dation for Research on Economics and the
Environment, programs that stress free-

market approaches to environmental issues,
are held at a Montana ranch retreat. All !
amount to hxury gifts. Indeed, U.S. Court of
Federal Claims judge Diane G. Weinstein es-
timated the vahie of a two-week GMU semi-
nar in 1997 at more than $7,300 on dis-
closure forms filed the next year.

George Mason maintains that its programs
are balanced and that the resorts are cheap-
er locales than its campus. Perhaps.

But there are ways for judges to gain ex-

offers tax-funded programs. And law
schools, such as the University of Virginia, of-
fer courses financed in large part by federal
and state grants and given on campus.
Tighter ethics rules or new federal laws
are needed to end this practice. Easier still,
jtxdgesmﬂdpstsayno recognizing that
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Issues Groups Fund

Seminars for Judges
Classes af Resorts Cover Property Rights

. ByRmMucvs . ﬂnghu, mcenhvagnand volun-

Washi Post Staj il cooperauonma ieving eavi.

g Ve ronmental goals,” and noted, “Con-
Fedﬂal;udgaareattendmgex— ference and travel expenses ate

pensespaid, five-day seminars on
property-rights anrl the enviton-
meqt at resorts in Montana, ses-
siony underwritten by conserva:
tive " foundations that are also
fundmg a wave of litigation on
those issues in the federal courts.
Funding for the seminiars, run by
2 group called the Foundation for
Research on Economics and the
Environttient (FREE), also comes
from ‘foundations nm by compa-
nies with 4 significant interest i in
property rights and

- built from hand-h

dandhmgnspmvxdedforcy— -
cling, ﬁshmg. golfing, hiking and
horseback rid

The szm.mars are held at the
Gullatin Gateway Inn, a restored
-1927 railroad hotel near Bozeman
complete with its own casting
pond, and Elkhorn Ranch near Big
Sky, described inits promotional -
material as a “traditional dude
ranch” one mile from Yellowstone
Nationai Park, where “the comfort-
ably rustic guest cabins ... are
native logs.”

.lgw issues, Intemal Revenue Ser- .

> vice records sh
A 1996 ]etter tu Judga said the

seminars :xplnre the role.of prop- '

Some judges bring spouses at their
own expense and. must pay for

See JUDGES,A12. Tol: 1




JUDCES, From A1

some of the activities, like golfing.

FREE chairman John A.-Baden
said he would not reledse a bist of
judges who have attended the ineet-
ings. “Some judges just don't want
that known,” he said. A 1996 FREE
list obtained by. fashington
Post named
attended, and a listing of the four
1997 programs said one-third of the
attended or asked to earofl.. Four
more sessions, with 17 judges each,
o who ol

] wl previously orga-
nized seminars for academics, said
hestatteddlejudidzlsemiqmin

éfficient and sensitive use of natural
resources.” T

.- Two major sources of FREE at-
tendeesare the U.S. Court of Claims

and the U.S. Court of Appeals for -

" the Federal Circit, Financial disclo-
sure forms on file with the Adminis-
- trative Office of the US. Courtsand
FREE's list show that 10 of the 24
judges on_ those ‘two courts have
attended the. seminars since they
beganin 1992,
TE l:‘uuris mspeczahzedn:gd
ies iear most propériy  rights
ment. In recent-jears, they. have
been, the focus of intense efforts by
conservative legal groups and busi-
nesses to secure a broader interpre-
tation of the constitution's “takings”
clause, which proyides that govern-
ment cannot take private property.
without “just compensation.” .
Property rights advocates and
business groups have been pushing
the idea that the takings clause:
should apply to any regufation that
diminishes the value of privale prop-
crty, such as rent control ordinanc-
es, zoning regulations and environ-
mental rules. -
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United'States, the- Federal Cireuit

takings law when it ruled
that a Vermont couple was entitled
to; i

Four of the & judges i mled
‘our of the six ji who E
agaifit1he: govetngal fo. Prst

seauit reported on“their financial
dischosire forms_ that they- have
atiénded FREE "seminars, ‘along

-with one of the three j who'
“down s

on the government’s

came-~
sidé. The Jokn M. Olin Fi
de The

support seminars, is also
a financial backer. of the New Eng-
Lind Legal Foundation, which'liti-
gated the Preseault case.

. 'ldbn'tmﬂaseeanymﬁﬁiao! )

interest there,” &aid Olin Founda-
ive dis

James Piere-

problem [ thought
ﬁt}ptu_nﬁlyoumﬂed:

ioht ha a

ion it

‘we: ourselves were orchestrating Judicial

something in the courts.”

Jﬁem before ﬂ::;memd!& AL
least, te an appear-

auuev;lr{)blem.'f ealem

" Baden called that a."{otally yain-

formed” analysis’

by
-knew nothing about the seminars,

which he said involve at. least 4%
hours of classes per.day. “We have

to make provisions for [recreational °

activities) every day because other-
wise you just bum out,* he said.
“This s heavy-duty stuff.”

One envi tal lawyer who
attended a seminar last year
on'the Endangered Species Act said
the program raised questions, par-
ticitlarly since he said lberal envi-
ronmental groups lack the funding
to put on similar programs lor

o,

“The number of judges who have
altended and its polential impact on
a number of pending environmental
cases are really significant issues,”
said Doug Honnold, of the Earthjus-
tice Legal Defense Fund, formerly
the Sierra Club Legal Defense Fund,

“From mv standnnaint ana af 1.

However, the opinion added, “it
would be improper to participate in
such a seminar if the sponsor, or

" source of funding, is involved in

litigation or likely to be so involved,

-and the topics covered in the semi-

lieation.”
"FREE is not the oaly group that
judicial seminars, The In-

. spousors
stitute. for Law and Economics at
M oone

School has for 24 years sponsored
one- to two-week seriinars for judg-

“ es on'law and economics, held at
Californiz and-*

resorts in Arizona,
Florida and funded by many of the
same foundations that contribule to
REE. -Nearly 40 percent of the
federal judiciary have attended the
seminars.

New York University legal ethics
expert Stephen Gillers said he did
noL know about the FREE seminars
in particular, but that in gencral,
“the horury of these trips is often
apparent and the sponsors have a
particular viewpoint that they want
to see the judiciary advance and the
conlent of the seminars promotes
that viewpoint. I have always felt

vacomiardahle with tha Ahaname.
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"n Attendance at Foundation’s Judlclary Courses

Fcllowtng is a list of federal judges who

have attended seminars sponsored by the

Foundation for Research on Emnom:rs and

the Environment from 1992 to 1996. The list

is taken from a document prepared by FREE, -

Judgesrefenedtobymteserveonthelower

federal court in that state; judges referred to

bycmltserveonwunsof appeals:”

Ackerman, N Carol Amon, K- MamAsm "
msauu.mmc-wtuxm

Satchelder, bth Circuit; Edward Beckes, Hﬂmk Pﬁu Beu

La; Forturiato Benavides, Sth Circuit: Danny L | Mnk"&:w

z:(nmmt;mmsmams:mmmk..

Paul N Brown, Tex.; James Browning, Sth Circuil; James L.

Buckley, D.C. Cirewit; tucius Bunton I, Tex.

&nmabu,m. Bth Circuil.

Raymond Dearie, NY.; Robert G. Doumar, it; Paud V. Niemeyer, Fourth
Ohio; Adrian Duplacier, La. Circu; Jobn Norcberg, 11,

WEM,YII\:B.AVI“EMMH.MH:W Witliam O'Kelley, Ga.. id ('Scanniain. Sth Circuit.
‘Thomas Eisele, Ark. Richard Enslen, Micl iames Paine, F1a S.Jay Plager, Federal Circuit.

Bohdan Futey, Court of Federal Claims. Randall Rader, Federal Reena Raggi. H.Y.: A. Raymand

Paul Gadola, Mich. Edward Garcia, Cail: Douglas H. Randoiph, D.C. Circuit: Wilkes Robinson, Federal Claims; ane
Ginsburg, D.C. Creuit, Jobn Gleesan, N.Y.. Allred T. Goodwin, Sth 3rd Clrowit; Gerald Rosen, Mich; David Russet, Okla.
Cercuit; Raiph Guy Jr, 6th Charles Sifton, N.Y.; Eugene Siler I, 5th Ciecuit; Charles R

Cynthia Hali, 9th Ciecuit; C. LeRoy Hansen, KM Tenry Hatler, Simpson W, Ky.. D. Brooks Smith. Pa.: Jerry €. Smith. 5th Circuit;
Cﬂl..ﬂayrlulwllm Thmas}bgan,\lt D.Brock LuenSmim,F ford, Flas Walter

James Cacherie, Va; Gregory
Trade; Bene Carter, Maine: Wiliam Castagna, Fla. Robert
Clefand, ! Hawe Tex;

Claims; William Staf
mmmsmmum.mwhzs«m
Gerakt Bard ofiat, ummm

. TM»SMNJ.
Tmilkk..h lamies Torer, Federal Claims;

Roger Vinson, Fla; Katheyn Vrati
th..WaquClﬂitDmddWﬂllel La; Stephen .

-Asked” about FREE's funding,
chaisman Baden said,- “We {ake
‘money only from dead people. This
money has to come from founda-
{ions, and the reason is obvious. ’'m
sure there are a large number of
companies who would love lo fund
th;spmmnbutl’mmammpa—

mceuns so there's a potenﬁal con-
et s
FREE's 1997 annual report,

shows that it received $157500
directly from corporations, in addi-
tion to $389,350 (rom foundations.
Baden said he corporate money,
whose precxse sources he declined
1o identify, ‘Was used for general

such as salaries  the

operating expenses
and rent, and other FREE achvmm,
such as writing books. -

A number of the foundations that
f\mdFREEarea!somiarmvus to
legal groups pressing property
_rights cases, mdudngefmdelsoi
Property Rights, Pacific Legal Foun.
dahnnw New England [ggalFo\mdzL
ion, Washi

ﬂngemoneywasmtusedfur'he
judicial seminars themselves,

The MJ. Murdock Charitable
Trust; identified by Baden as the
biggest supporter of the judicial

seminars, gave $200,000 in 1994 to
ﬂmhuﬁclggalmedahon. That -
same year, PLF submitted friend-of-
the-court briefs in two critical cases
in the federal circuit that involved

wetlands. The author of one the

og@%j,]ayl’bger.hasm
attend:dtwoFREEsemmrs,ag.
cording “to financial di
forms. a.lsowrotel‘arthe
court majority in the Preseault case,
“Whenlgetmvxtedtozttendz
conference . , . I assure myself that
spoasor- is ‘not. a_litigant_or_
il o b 42 ot
anid I'assure t

i8 a charitable institution,” he' said,
“Beyond that, I'do ‘not: ask and,
indeed, I do-not wast to know the

"details because Tm aware that on
both sides of the political spectrum
one can find i and foun-- &,

“and Institute for Justice.

dahonsﬂntseekmpummo(
their ob by edu-

One &f the biggest
to FREE is the Carthage Founda-
tion, headed by conservative pub-. -
lisher Richard Metlon Scaife, which
has given $100,000 Znnually si
1993, atmrdmgto IRS records, and

hasalso been a major funder of suck
“legal ‘groups. Baden said the Car-

mmn.Aslongastheydouma
.Ton ipolitical way, I
see no problem with being educat-
ed”

Two foundations controlled by
Charles and David Koch, conserva- -
tive brothers who also run Koch

lecture at a third ,
TTvet e Septenber, s=id

el
Boyce f. Martin k., 6th Ciocuit; H. Robert Mayer, Federal Circuit; - Willians, 0.C, Circuit; Thomas A. Wiseman, Tenn. Alired Wolin,
ly Mertitt, LEH mxluwoh
Meskil, 2nd Clreuit; Paul Michel, Federat Circuit: Richaed Mills, Robert Yock, Federal Claims.
’ Thomas Ziy, Wash.
Industries, an ol and gas company,

have also contributed” to FREE,
including providing , fun .ear-
mzﬂwdfort.hesemmmdmg Koch In-
dustries is currently being sued by
ﬂ:eUmbedStamforvlohnngthe
Clean Water Act..

FREEsemumandwsscheduledto

neverdehectedanyattemptto
indoctrinate” judges at the semi-
ars.- T certainly wouldn't feel
ﬁ-nendhertnsomeonebeuusethcy
contributed to an edudational semi-
par. [ that were their motive, it
certainly isn’t working.”
Baden said the seminars present
“ very wide range” of viewpoints
anrvpeﬁynghtsandenmnm
tal -regulation, saying, “The ‘last
thing that would make sense for
Judgeswlmaremdto}mmgt\m
sides'is to only present one. That
would be grossly. cmmterproduc-
tive, I think.”
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Report Links Environmental
Rulings, Judges’ Free Trips

By Georee Larpnza Ja.
Washingion Post Staff Writer

Federal | judges who attended ex-
penses-| seminars that favor
“free market” solutions to environ-
mental problems struck down pro-
tections in some of the decade’a sig-
nificant  environmental  cases,

thebench—ﬂ:woﬁtoa]umryre—
sort for the sessions. The seminars
are underwritten by conservative
foundations, which in turn get their

At a news conference, Kendall
smdhewasnotdumnga -
effect between the seminars and
the court decisions. He did argue
the study produced strong v
dence that the educational sessions
had “some influence” on the judges
who attended them.

Kendall said CRC gets its money
from foundations such as the
Rockefeller Family Fund that “ care
about tal

He called on Congress to ban pn-
vately funded seminars for judges
and let the courts rely exclusively
on the 33-year-old Federal Judicial
Center. .

“Corporate special

ing to buy interests are
at:)hee i king, asser::dd 5 Ken-
tobe working,” - 3
i d”?’t’&" o attempting to buy
nity Rights Counsel (CRC),apub- © .- .
lic interest law firm that studied  jUdicial influence at
Srncvdzstdgfederal ju'd,gm'fro ble“Sg »
o m i

oot of o . the highest levels.

Amongthosesmgiedout for crit- — Doug Xendall
icism in the report, Whlch was re- Community Rights Counse}
leased yesterday, were judges Ste-
phenWilhanm,DavudSentelleand Run by a hoard of judges, the

ter d 843 educati

President Ronald ngm ?mmfor;uﬂgesandcmsmﬁ‘
U.S‘CourtoprpealsfortheDm- ers last year.
trict of Colitmbia. FREEChalrmaanhnA. Baden,

Wﬂhamsdrewﬁ:efmnphokimg who described himself as “pro-envi-
habitat protection provisions of the  ronment,” took issue with charac-

Endangered Species Act ina 2-1 de-
cision in July 1993, then attending

search and Economics (FREE) at
“a traditional dude ranch” in Mon-
tana. On his retarn, Williams grant-
ed a rehearing in the case, dmnged
his vote and wrote the opinion
striking down the section of the
law, which had been contested by
logging companies and allied in-
terests.

The Supreme Court voted 63
the next year to reverse
and uphold the law, which prohib-
ited killing or injuring endangered
species on private lands,

Williams’s office said he was out
of town. He did not return a call
seeking comment.

terizations of his group’s seminars
a8 one-sided, and said they regular-
Iy included speakers from groups
such as the Environmental Defense
Fund and Defenders of Wildlife. He

most shﬂ;l;;htmg and balanced pro-
grams attend.”

A “desk reference” book for fed-
eral judges published by FREE of-
fers a view of pollution as a cost
produced by both the polluter and
the victim because “your steel mill
would do 00 damage if I (and other
people) did nnt happen to live

lownwind from

Asked what he thought of Judge
Williams’s decision in the 1993
case, Baden saxd “Idon’t pay atten-
tion to cases.”

The CRC listed FREE and two
aother “right of center” organiza-
tions—the Law and Ecoromics
Center at George Mason Universi-
ty and the Indianapolis-based Lib-
erty Fund—as dominant in the field
of private judicial education.

Inaforewordh)tbcstudy,Abner
Mikva, former chief judge of the
D.C. Circuit, stressed the need to
m:devenmammnmolmpro-
priety. Hemdstepstoprocectmdl—
cial integrity “all beco ome meaning-
less when private interests are
allowed to wine and dine judges at
fancy resorts under the pretext of
‘educating’ them about complicat-
ed issues.”

for soot and smog. In
that case, now before the Supreme
Court, they voted to strike down
the standards. e
Gmsburg ‘who according to the
report is a member of FREE'S
board of directors, was out of town
and did not return a call seeking
comment.
‘The report criticized Sentelle for
2 1996 appellate ruling denying a
challenge to a proposed tax credit
for a gasoline additive on the
grounds that wider use could harm
wikdlife and water supplies.
Sentelle, who did not attend 2

interests.”

Sentelle’s office said he was not
in, and he did not return a call seek-
ing comment. ,

Mikva, a former White House'
counsel as well a3 judge, said rules
are stricter in the executive branch.

“Whenever we were invited to at-
tend or speak at a private gnther
ing, the government paid our way,”
he said. “Federal fudges could use
such a prophylaxis. If the judges
want to go traveling, let the govern-
ment pay for the trip.”
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Judges’ Free Trips Unreported

IUDGF_S From Al Guy said. “That should kave been re-

———— Ncws reports and the warning pnrled.llunwemmonmywt seribed the trips
' ‘District Judge John S. Rhoades of  prompted nine jurlges to belatedly Seminar sponsors describe their '

Sdn Diego attended two Law & Eco-  arnend their forms; at least three oth- DWBBMMWM"K tal forces. If educalion is needed

agmics Center seminars but dis- ersdid so within the last year. Others  basic principles of economics and sci-| Caeyﬂld.&nddlunabook;md'
o gooled,” be ad-  continued to ignore the waming. ence. Most judges agreed, althougha  thema tape.”

fore h the
mnﬁmmdmwt:rvsewsthalﬂ\e pomhngwlﬂnlthem:lddhr Court)and 67 members of the federal
sponsors paid their way to 14 semi-  amount of reimbursements  Court of

expense Appeals.
nars beld at various resorts; three  isnot required” o the reports. At FREE, the cost of housing and
other j d attend- Ak i inion issued i

Hitt
i
iEird
s
i
il
e
g%%%%%éf
il
%giggisE

Stephen:
laws. ethicist at New York University.
prouemwmummemdg 'Wlthoulnl.umuscroflhemhnm

provided lists of seminar participanls  spouse oc a child, but all said they 204 foundations associated with
L The Pt T v i b taid for the adiitorsl expenses -Aoco, Butington Resouroes and
sic information.” Ralph B. Guy Jr. of the 6th Circuit .

‘Afte the Brst news reportsaboul  Catrt of Augeals in Ann Arbor « FREE Crairman John A, Baden
the seminars two years ago, the pob Mich.snluu(betwmdamna said money m““*‘““m““. o
icymaking US. Judicial Conference  FREE seminar he cnjoyed an after-  Was fot W"&;l" seminars, a
reminded cvery judge of the dis-  noon ‘of horseback riding. Then he  tinction that did aot quict critics.
closure taw. “Judges who have ac-  and his wife remained in Montana for “Tfjudges need education, taxpay
cepted such trips and not reported a2 few days after the seminar 1o soak ers should fund it,” said Mike Casey,
them on their financial disclosure  up the rustic scencry. vice president of the Environmental
ormus in past years should immedi-  “1 know it's controversial, but [y Working Group of Wuhmelmda
ately Rl amended reports,* wamneda  perfoctly willing 1o admit | went” - Walchdog organization. Casey de-
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ABC News 20/20 Tr ipt of ™, for Judges” Segment, April 6, 2001

Junkets for Judges

Three o’clock on a glorious Tuesday afternoon in Tucson, Arizona
It’s the middle of the workday for most people.

But here at one of the top golf courses in the country, a group of U.S.
federal judges, their courtrooms and black robes far away, 1s finishing
up the ninth hole.

Brian Ross: Afternoon

Across the fairway, two other federal judges, from Iowa, where it was
cold and-snowy on this December day, are heading for a tough par 5.

Brian Ross: How was the game.
Judge Edmonds: Oh we are not done. We’re just on the third hole.

And at the swimming pool, there’s a federal judge from Ohio doing laps,
while another one, from California, leisurely catches up on some sun and
the newspapers, all part of an educational program that others call an
entirely inappropriate junket

Brian Ross: You wouldn’t call this a junket?
Judge Osteen: I wouldn’t,.. oh, no. Well, it depends what you mean by junket.

They’re all here for the week at the luxurious Omni Tucson, along with
about a dozen other federal judges, courtesy of a little-known but well-
financed organization which finds golf resorts a nice place to help
educate the judges.

Dean Mark Grady: That's a very useful place to have a conversation in my experience.

Each year about one in ten federal judges will attend similar private
gatherings at some of the finest resorts in the country, virtually free,
sponsored by a handful of groups which get their money from big
corporations and pro-business organhizations, with a lot more in mind than
just a few rounds of golf.

1ohhut 2:

Doug Kendall: This is the way corp America is
they were a corporate CEO.

Judges to rule as if

g the judiciary
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Doug Kendall is the director of The Community Rights Counsel, a non-
profit environmental group that has linked the judges' seminars with what

it calls the ten most dramatic rulings against environmental protection
laws.

Doug Kendall: We found that in all ten of those cases the judge writing the opinion had been to at least
one of these junkets. In six of those ten cases, the judge was attending a junket while the case was
pending before them.

One of them, a case involving the timber industry and a federal judge,

who after attending one of the private seminars, completely reversed an
earlier position, to the benefit of the timber industry. Although the

Judge denies the seminar affected his decision.

Doug Kendall: He came back, he switched his vote and he wrote the opinion striking down a critical
portion of the Endangered Species Act.

It turns out that corporations and pro-business groups have gquietly been
spending millions of dollars to finance such lavish outings for judges.

Here in Tucson, after a morning of classroom lectures, the judges headed
to lunch poolside.

At taxpayer expense, U.S. Marshals were assigned to guard the judges
throughout the week, although they never did spot our 20/20 undercover
team.

This particular seminar was sponsored by what’s known as the Law and
Economics Center, run out of the law school of George Mason University in
suburban Washington, a school whose pro-business teachings have made it a
favorite among many corporate executives.

Doug Kendall: That’s the niche that George Mason fills.

The judges' week included seven separate sessions, which the school says
offer differing viewpoints and that over the years have included Nobel
prize-winning economists.

But others call the sessions here a kind of ideological boot camp.

Doug Kendall: It’s famous as a conservative, right wing law school

One lecturer this week in Tucson was a professor who calls himself an
anarchist economist, well known for his views about who is responsible
for industrial pollution.

Doug Kendall: What he says is that if the neighbor didn’t live by the steel company the pollution wouldn’t
be hurting or killing anyone. It’s as much the neighbor’s fault as it is a corporation’s fault. And so you
have part junket, part biased seminar and problems on both ends.

But the judges we talked to on the golf course had nothing but praise for
the seminars, including Judge William Osteen of North Carolina.

Judge William Osteen: George Mason does a terrific job.
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Brian Ross: Why do they hold it kere, instead of at their campus in Washington, D.C.?

Judge Osteen: You'll have to ask them about that. I don’t know.

Brian Ross: Could it be the weather, do You think, and the golf course?

Judge Osteen: I don’t knnow about that. You’ll have to ask them.

Brian Ross: Well, what do you think?

Judge Osteen: I don’t have any thoughts about that.

Federal magistrate Paul Zoss and bankruptcy judge William Edmonds , both

of Iowa, said they had earned the right to a little relaxation, even if
they didn't know who paid for it.

Judge Zoss: Well, we worked all morning. I haven’t taken a vacation all year.
Brian Ross: Is this your vacation?

Judge Zoss: Yeah, this is my vacation.

Judge Edmonds: Yes, this is a vacation.

Brian Ross: And who pays for it?

Judge Edmonds: Um, it’s the Institute.

Brian Ross: And where do they get their money, do you know?

Judge Zoss: I have no idea.

In fact, the corporate sources of the money are not made public by the
George Mason law school, which is located a long way from the golf
courses of Tucson, in the suburban sprawl of Arlington, Virginia.

No seminars for judges are held here.

Dean Mark Grady: These are academic retreats. What could be more natural than for a law school to
seek to train academic judges?

Brian Ross: Why does it have 1o be at a golf course?

Dean Grady: It is a retreat.

Dean Mark Grady, who rejects the conservative label many have attached to
his law school, says he cannot understand why anyone would object to the

programs for federal judges--which he says are unbiased--or why anyone
would raise questions about the source of the money.
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Dean Grady: It comes from major corporations. That's right. I'm not, I'm not disputing that it comes
from major corporations. And in fact, I

Brian Ross: Which ones?
Dean Grady: Which major corporations? It comes from a variety of major corporations.
Brian Ross: Can you give me the names of your three or four biggest?

Dean Grady: We do not publicize our, our, our sources of funding because the academic program stands
on its own feet.

The corporate names used to be publicized until 1994, around the time
criticism of the program began.

The list was a who’s who of Fortune 500 companies—-many with numerous
cases before the federal courts--and also included a foundation run by a
reclusive, ultra conservative multi-millionaire...Richard Mellon Scaife,
best known for financing investigations of President Clinton’s personal
life.

But the Dean refused to talk about who is on the list now, including
Scaife.

Brian Ross: Does it include the Scaife Foundation?
Dean Mark Grady: Does it include the Scaife Foundation? As I say we do not publicize our sources.

But our 20/20 investigation found tax documents showing Scaife, through
the foundation he runs, continues to help pay for the judges’ free trips,
some 150-thousand dollars last year alone.

Dean Mark Grady: To be honest with you I don’t understand why you’re making such a big production
out of this. Where are you going with this? What difference would it make if the Scaife Foundation or
any other found, de d to these prog ?

A significant difference, in the view of two leading ethics experts we
talked with. Judges are allowed to attend such seminars but the two
experts say, under the ethics rules for judges the Judges have a
responsibility, to determine who’s paying for their free week at the
golf resort to avoid possible confliets with pending cases.

The week after the seminar, Judge Osteen of North Carolina was assigned a
major case involving the Philip Morris company, which at least in the

past, was publicly listed as giving money for the George Mason seminars.
Phillip Morris refuses to say if it still eontributes.

Judge Osteen: I have no idea where they raise their money, but it comes through there.

Brian Ross: And have you understood they receive it from corporations, from conservative, non-profit
groups?

Judge Osteen: No, I have not understood that.
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Judge Biggers: They don’t tell us that.
Judge Neal Biggers of Mississippi.
Brian Ross: Don’t you think you ought to find out?

Judge Biggers: Not necessarily, because what’s the difference? I, if1don’t know who is paying for i,
then I am not going to be affected either way by it, who, by who it is.

Brian Ross: Well, aren’t you affected by who they choose to speak to you?

Judge Biggers: Not at all, it’s an educational thing.

At night, in Tucson, the money from Richard Scaife and others pays for
the day’s final activity, cocktails and dinner on the veranda, all part

of the plan to make everyone comfortable.

And all, according to one distinguished former judge, creating for those
on the outside the appearance of improper and unethical behavior.

Judge Abner Mikva: I think judges should realize that, that they don’t have that much credibility to spare.
As chief judge of the powerful DC Circuit Court of Appeals for years,
Abner Mikva says he was appalled to see many of his own colleagues, good

judges he says, being wined and dined by corporations in the name of
judicial education.

Judge Abner Mikva: The appearance of impropriety is considered as important as the imprapriety itself. I
don’t care if the judge can pass a lie detector test to prove that he wasn’t reached. And it doesn’t matter
how the judge rules. What matters is that the People who have to accept that decision as having been
made on the merits are suspicious.

And our 20/20 investigation also found many judges attend more than one
of the free seminars, including James Jarvis of Tennessee. This was his
fifth seminar.

When-we talked to him in Tucson, he wanted to stress that judges pay
their own greens fees.

Judge Jarvis: There’s no sin in playing golf as far as I know and I, paid for this, I paid for this.

Brian Ross: Who paid for the room?

Judge Jarvis: Well, George Mason paid for the room,

Brian Ross: And who paid for the airplane ticket.

Judge Jarvis: Well, 1 paid for them, but I expect to be reimbursed.

Judge Jarvis told us he had no idea who the corporate sponsors were, but

our 20/20 investigation found that since he began attending the seminars,
Judge Jarvis has presided over at least six cases involving large
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corporations, all of which confirmed to us they were at the time helping
to pay for the George Mason seminars.

Judge Jarvis says any suggestion that he is being influenced by the free
trip or the classroom courses is wrong.

Judge Jarvis: I can understand that you all could spin it that way if you want to; I mean that’s your

business, you’re in the news business.

And the judges from Iowa said they regarded the seminars as a valuable
educational experience but that they couldn’t possibly be influenced by a
free vacation.

Judge Zoss: Nobody has tried to influence me. I know that.

Brian Ross: Subtly, perhaps?

Judge Zoss: I don’t think I’m influenceable.

But the judges may not know just what their hosts have in mind, then. The
law school dean openly boasts of trying to influence the thinking of
federal judges at the private luxury seminars.

Dean Mark Grady: We're proud of that.

Brian Ross: So you're out to change the judges' minds?

Dean Grady: We are, yes, we are, we are out to influence minds.

Brian Ross: And if court cases are changed as a consequence?

Dean Grady: If court cases are changed, ah, then, ah, that is something that we are proud of as well.
And by the most recent count, at least 550 federal judges in this
country, including two Supreme Court justices, have quietly accepted free
trips to the George Mason luxury seminars.

Judge Mikva: Most of the time we think about judges with more respect and more deference than we

think about elected officials. I want to keep that distinction. We don’t want judges to be considered as just
another bunch of politicians.
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Monpay, SepreMBER 13, 1999

Judges’ Financial Disclosures

ASTYEAR,THEKansas City Star ran a

series of stories outlining the widespread

and illegal practice among federal judges
of hearing cases when they own stock in one of
the, parties to the litigation. The law could not
be elearer on this point. As the Judicial Confer-
ence put it in a memo following the series, “A
deuslontoquuahiy [oneself] based on finan-
ciglinterest is mandatory under the [law] and
cannot be waived by the parties.” Yet the
Judicial Conference also declined, in light of the
series, to change the rules governing the
avdilability of judges’ financial disclosures.
Jdges’financial stat are not available at

year, 1gnored senior judges and corporate

and considered only cases that
wu]dbefmmdusmgthelemonhneservwe
The group’s ﬂndmg suggests that the problem
of judges illegally hearing cases in which they
have conﬂmtsofmterestxs, as the Kansas City
Star seties also found, serious.

Though the problem ptobably results from
carelessness, not n, the consequences
for the public perception of the federal justice
system are not to be underestimated. Consider
the case of Judge Alice Batchelder of the U.S.
Court ‘of Appeals for the 6th Circuit. Judge
Batchelder heard several cases in 1997 involv-

ctmrthousa To get them, litigants must order
théin from Washington, and the judges are
tipped off when someone requests their disclo-
sures. In other words, a htl,g‘ant who requests
suth information risks angering the judge
his case.

oday, Post staff writer Joe Stephens reports
ona follow-up to the Kansas City Star series (of
wfuch he, mudentz]ly was the author) that was
conducted by an environmental litigation group
cafled the Community Rights Council. The CRC
stiily took a snapshot of the federal appellate
bench. Looking at cases decided in 1997, the
CRC found that of 149 judges, eight heard cases
in which they had financial inter-
ests in a party. While the cases affected are a
tiny percentage of the federal appeals docket,
the yudges involved constituted 5 percent of the
te bench and included some of the most
pljomment and well-respected jurists active
today. The report also, in all likelihood, under-
states the problem. The CRC looked at only one

ing WalMart. One was an appeal of the
dismissal of a suit by the father of 19-year-old
who bought 2 gun from the chain and used it to
commit suicide. Judge Batchelder, whose hus-
band owned stock in Wal-Mart, served on a
panel that affirmed that dismissal Though
there is o particular reason to suspect her
holding in the company affected her judgment
in the case, such conflicts look terrible and leave
lingering questions about whether justice was
teally done.

The Judicial Conf should id
its decision not to make disclosures easily
available at courts. The judiciary has cited
privacy and security as its reasons for notifying
judges when their disclosures are accessed.
Neither reason is persuasive. These are public
documents. While judges are presumably not
intentionally flouting the law, their failure to
recuse - themselves with sufficient regularity
implies that litigants should more easily be able
to bring conflicts to their attention.
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The Washington

Faipar, DEcemsEx 17, 1999

Post

Judges and

HAT JUDGE on the Judicial Confer-
ence’s Committee on Financial Dis-
closure would not balk if a litigant
ddvanced as audacious a misi ion- of

Disclosure

Judicial Conference would not know—and
wauldnotbeabletoinfm‘mthejude
had )

foderal faw as the one the committee itself has

adopted with respect to disclosure of judges’
fingncial interests? The committee this week
decided to withtiold from an online publisher
called APBnews.com the 1998 financial disclo-
sures of all federal judges. It determined that
Internet publication would threaten the security
of judges. And though the law requiring the
public di in no sense permits the judg:
‘£s—having made such a judgment—simply to
réﬁ}seam,ﬂ:eyhawdmesoanyway.

The committee’s stated rationale is that
publication on the Internet would make it
impossible to comply with a requirement that
disclosures be given only in response to a
‘Wittten application stating the requester’s name,
&:Qmﬁonandaddress.andcerﬁlyingﬂmtheis
ayare of certain prohibitions on the use of the
teports. The application must also give the name
and address of those people or organizations on
whosebebalft?xereportsareﬂﬁ:ingreguested,

government charged with faithful interpretation
of the law. The statirte specifically contemplates
that a news ization will use the discl
in order to publicize their contents. Among the
various prohibitions on the use of the disclo-
amhhct,are“anyconnnercialmrpou,
other than by news and communications
media for dissemination to the general public
{emphasis ours].”

cfln ;c:;nt years, varion:ls news organizations—
including The Post—an a public interest group
have used judges’ financial disclosures to high-
light the problem of judges hearing cases when
they own stock in one of the litigants. Judges
may not like Congress's requirement that their

The q to
preclude publication on the Internet, since the

befullypublic.Butthatdoecmtgive
the judiciary the right to amend the law.

A0
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Today's debate: Releasing judges’ data on Web

Judges aim to rise above laws
requiring public disclosure

In latest setback,

m online publisher’s

bid to post data is denied.

In an era when most public officials are tell-
ing more about their personal and financial
lives, federal judges would rather tell less.

‘This month, a panel of judges gaveled down
an online publisher's request to place docu-
) mntshs&ngﬂwupemomlﬁnanmonﬂwln-
ternet. They insist release could create security
risks — evenﬂwughﬂledoamentsalmdy
are public and reveal little personal data.

- The president and members of Congress
disclose their finances, and their reports appear
on the Web. But judges, at times, seem to for-

get that they are public officials, too. Indeed, -

the move to block Internet access is just the lat-
¢st brickwork in a two-decade effort to wall off
federal judges from disclosure laws.

. Thefirst obstruction came not long after the
disclosure law was passed in 1978. Judges be-
gan requiring that the name of anyone request-
mgadlsclosmeteponbescnttothatjudge.
Then in 1989, Congress
memthatfomed;udg&stomaketherqmﬂs
available in each courthouse. They were gath-
ered in a single Washington office, and judges
promptly started defending access delays by
saying the office was too small.

Last year, came another constraint: A Sen-

ate amendment allowed judges to black out in- °

formation from a report if it “could endanger”
them. According to a Senate aide, judges in-
formally sought the change, citing heightened
security concerns.

The result of weaker disclosure is to leave
conflicts of interest masked. Last fall, for in-
stance, a Washington public interest law firm
reviewing disclosure forms found that federal
appeals judges had ruled on cases involving
companies- in which they: owned stock. The
Kansas City Star reported similar conflicts
among trial judges.

Yet, in the new round of obstruction, a judi-
cial panel is denying access to about 1,600 re-
ports — the 1998 disclosures of all federal
judges and magistrates — to online publisher
APBnews.com. The panel says a mass release
could endanger judges and would frustrate
Congress’ intent to permit a “security determi-

Behind the bench
A1978!awmq;.hsfederal to
The repom fist a wide vad;%
formation, including:
» Outside income from speeches.'

books
» income from a 's job
mutual and retirement

accounts
bGlﬂs.sud\aspaldtravelmconfer-
» Loans

Birthdate
» Names of spouse orchildren

Sources USA TODAY research

nation” before each release of a judge’s
It’samtunedrendmgofmelnw‘n:c

disseminating

lic.” Newspapers done it for years; The
Kansas City Star and a New York TV station
post some reports on the Web. Do the judges
suggest that each viewer file a request, then
wait before looking at them?

While judges may face risks in makmg
tough rulings and sentencing criminals, those
cancerns can be answered in far less restrictive
ways. Judges already can screen out risky in-
formation, even to excess. .

“The judges have not cited any incident in
which disclosure led to danger, and their ada-

.mmmﬁlsalnmknsmbok,asafedualjudge

pdnt,"lik:wearehldmgsome&mg
As federal judges wield more over
every aspect of the nation’s life, citizens right-
fully want to know sbout their financial in-
terests and potential conflicts. Andtthebls
the ideal vehicle.
APBm'seummedd:e_]udgeslastweekm
overturn the denial, and two senators are

’dueatenmgtofomlmcmctdlsclosmtfﬂle

Judges don’t.
Good.l'-‘arbettenfﬂmarbnmofdxena—
tion’s laws followed the law themselves.
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Judges Rule on Firms in Their Portt'olios
Appeals Jurists Atiribute Participation to Innocent Mistakes

By Jox Srxrrzns
Washington Post Staff Writer

A cumber of federal appelsie judges have ruled
on cases n

-siressed that their stock interesta

that they
in the cases but’
did not affect their

The

Judges,
Dation’s best-known jurists, attributed their partici-

. pation in the cases to innocent mistakes or memory

financial

Some of those involved in the cases also were
upset to learn about the stock. Judge Alice

See JUDGES, A4, Col. 1
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Judges Tssue Rulings Involvmg Firms in Their Portfohos

JUDGES, From A1
Baldﬂlder of the 6th Circuit in

jadges should be easily available
to the public. In-March the Jdi-

able to the public.
“I'understand why some

willing to fill out a request and the reports if they mwmm
wait several weeks. hqulﬂuwil!ber tud!
- Keadall and other eritics poiat judgé, Amold said “If {

investmen ;
bought the stocks without imme- in a warning 19 the judge mittér of public record, and peo-
notifying . about who is examining bis f- plgoughtwbeabkmknklm.'
e o e o o n E—
came lost ia a. list of Uitk wyers
gants or that they were confused and litfgasts would ri s 4
judge who will decide the
by the names of subsidiaries and mnmmenltheinaﬁ‘w -
affiliated corporations. The Eavironment
Redecal dppeals court rales fe- Group, an enirobmental watch,
corporations to provide  organization, wrodé to Chlet
st of 30l parent nd .Yuﬁu William H. Rehnquist
related entlties in order o pec-
hiditprediscly argling himto improve
ulmve-t;mulvuﬁnmmy posting the forms on the Inter-
» i now net. “Litigants and eitizens’ faith

rects Jadges 0. keep abreast of
what iey awn 20 that they may
e

tive OF-

and du‘l not u'ldnde an exhaus-
tive search of corporate subsid-

iaries.
ln mzeHm o jud)emm’
ralings 'in the cases we
unlikely to affect their stock val-

T accept the rgpmm'my 1
shouldn't have sat an those
es said Judge Morris Arnold of
the 8¢th U.S, Circuit in Arkansas,
1 Lreget the mistake happened
'm going lo work to sec it
dnesn t happen again.”

3 ics
2aid he was not required to dis--

in thgindidalprocetsu w-erdy

the! leuer by vice president Mike

Jm‘lze Arnold called it 2 good
idea to make judges’ finanela)
citlng more readily mﬂ-
security and privacy concerns.
Judges also said that such lists

already are available to anyone ple'would be reluctant” to cRetk

mattef of public record, Jin a

eroded by these: conflicts,” said
.Tahng Stock on the Bench
Federil hpeals ot judges with conflcts of interest:
MM&&&MEIM

2 Took part In one lawsuit involving General Electric, and
ancther a General Electric subsidiary, while his wife -
. owned company stock worth up £ $50,000,
Maw.dum&umhm-
= Tock and
Bristol-Nyers Squitib Co, whn. Mrhusband's Nﬁvement
$50.000

Edwand Bockar o the 3rd Cinit i Pemmaytrania
" Said b

Inasecond
e had atready sold the stock, worth up to $15,000,
Adex Koziask] of the $th Circolt a Caltfarala
Rusted for s ight by raitroad

his wife bought GM shares
he onky learned of the purchase af

%wdumwhw

through the case and that

Muwmsalﬂshedldmhunolhermsbmﬂ stock until
later, and did until called
by 2 reporter.

Daniel Manion of the Tth Circxit in IndEana.

stock wocth up to $15,000, Manion pointed

that early in the appeal the litigant's name was listed as
AT&T Later, &t was changed to Lucent,

Bruce Selya of the Ist Circult in Rhode fsland
@ Participated In three cases while owning stock worth up to
$15.000 in a lti et ‘Sald the

hrﬁsmmmmuuwpm him with the names of
the compat
l--e- Siserman duu D.C. Clecuit
Involvis jes in which 8
tmsl he admmlsmea e hekd tock, Wrote letters to the parties
saying his involvement violated federal ethics rules.
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Judge
on spot
in stock

holdings

Two say they plan to seek new
trials in sults because Judge
Edwin Kosik owned stock in PNC
Bank, a party to their cases.

By JENNIFER LEARN-ANDES
Jandes@lécdermet

Senior U.S. District Judge Edwin
Kosik has heard several cases dur-
.ing the last decade involving PNC
Bank and its holdings, despite a fed-
eral law that says federal judges
must remove themselves if they or
thenr spoussawnsbockmpﬂ:hm

federal judges.

Two area residents who had legal
proceedings against PNC or its hold-
ings in the mid-1990s say they are
outraged that Kosik did not automa-
tically recuse himself as required,
and they both plan to pursue federal
actions seeking new trials.

“This is obstruction of justice,”
said Daniel Kenia, a certified public
accountant and one of the owners
of Stone Hedge Properties.

Stone Hedge sued PNC and other
parties in 1995 over a defaulted loan
to build a golf course and residential

‘near Tunkh 1
Kosik, who presides in U.S. District
Court i Smnton, dismissed the suit,

Nanticoke resident Ann. Paveletz
said she had no idea Kosik owned
PNC stock while hearing ker 1994
employment discrimination suit
against First Eastern Bank, which
was acquired by PNC in 1993,
although she suspected something
was wrong when he pushed for a
settlement instead of a jury trial.

“He had no right to hear my
case,” Paveletz said.

Kosik said he knew about the feder-
al requirement at the time of both
cases, bul be typically heard cases
involving PNC as long as there were o
ohjections from either party. He said he
disclosed. his' financial interest to

ship of PNC stock
since 1992. The
stock - was worth
$15,000 or less and
" s annual divi-
1 income of
$4,000 or less, the
forms say.

Even a $1 investment violates the
federal statute. Congress imposed
the clear, rigid requirement under
section 455 of US. Code, Title 28,
in 1974 to eliminate interpretation

Koslk

lawryers and told them to forwand that

information to their clients to make

sure there wasa't any opposition.
But Douglas Keridall, executive

. director of the Washington, D.C-

based Community Rights Counsel,
said stock ownership is an “unwaiv-
able conflict.” i
“You can’t get permission to make
an exception,” said Kendall, whose
notfor-profit, public-interest law
firm monitors judicial ethics issues,
Although he vows that his stock
ownership had no impact on his rul-
ings, Kosik said he stopped hearing
any cases involving PNC in 1999
when the US. Judicial Conference
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must avoid conflicts of interest. The
warning was largely prompted by
media reports of federal judges
across the country who ' presided
over lawsuits against companies in
whwhthcyhadaﬁnanm.lmtetmt

party is
disqualifying,” the memo said. “The
judge cannot handle the case eved
with the parties’ consent.”

A review of Kosik’s case log shows
he has presided over at least eight
other court proceedings from 1992
through 1998 that list PNC and its
holdings, First Eastern Bank and
Northeastern Bank, as parties in the

That review does not include the
Stone Hedge or Paveletz suits, and
First Eastern was not counted as an
ineligible Kosik case until - after
1993, when the bank was acquired
by PNC.

Difference of interpretation

Though declining to comment on
Kosik, Cynthia Gray, director of the
American Judicature Society’s
Center for Judicial Conduct in
Chicago, agreed with Kendall’s
interpretation of Section 455.

“A federal judge may not hear acase
if the judge knows the judge’s spouse
owns stock in one of the parties, even
nfltlsonlycmp:mdsmdg said

out — a foreclosure filed by PNC in
1999 and a Civil Rights Act violation
claim agninst PNC Bank in 2000.

Kosik said he heard the cases
because they were actions that
required little decision making.

In the foreclosure, Knsikgmnted
PNC's motion for a default judgment
agzinst Allan F. Hill Jr, Baltimore,
and unknown heirs. Kosik said the
default judgment meant Hill and the
heirs were sued and didn’t make any
attempt to respond.



Kosik dismissed the 2000 civil
rights claim filed by Brian G. Slack of
Stroudsburg “for lack of subject mat-
ter,” court records show. “It didn't

Slack could net be reached for com-
ment.

Kosik said he doesn’t believe
there is a problem with him hearing
either case, although he acknowl-
edged that there could be room for
debate. .

Kendall said the law doesn’t give
judges leeway in hearing cases
based on the expected complexity
or seriousness of the court proceed-
ing. Section 455 of the US. Code
says a court proceeding “includes
pretrial, trial, appellate review, or
other stages of Litigation.”

“That's not the way the law works.
‘There’s nothing in ethical guidelines
that says you can make a minor rule
in a case you think is frivolous. You
don’t have that authority. It's mot
your case to judge,” Kendall said.

Kendall said Section 455 ethical
guidelines "“could not be more
clear.” .

“There is no more bright line a
rule in judicial ethics as the one that
you cannot rule in a case in which
you own stock in parties involved.
It's as crystal a federal law as there
can be,” he said.

Kosik said he agrees with the rea-
soning behind Section 455, and he
has instructed eourt clerks in recent

- years to send him no cases involving
PNC or other companies in which
ke and his wife invest.

“I agree with the rule: I don’t look
for any cases. They are assigned at
random,” Kasik said.

Problems with the system

Section 455 also applies to the
financial interests of a federal judges
minor children who live at home, and

Judges attest that they have
obeyed Section 455 when they
report their financial interests on a
disclosure report filed with the U.S.
. Judicial Conference, Committee on

At the end of the form, judges cer-
tify that they “did not perform any
adjudicatory action in any litigation
during the period covered by this
report in which I, my spouse, or my
minor or dependent children has a
financial interest” in compliance
with Section 455.
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Kosik signed these forms, which
included the PNC stock, in 1993
through 1998, the most recent years
that could be obtained in time for
this article. Kosik acknowledged he
still owns the stock, which his wife
inherited from an uncle.

The financial disclosure form says

* anyone who knowingly or willingly

falsifies the report is subject to civil
and criminal sanctions, but Kendall
said that rarely, if ever, has happened.

Parties involved in a court pro-
ceeding can file a recusal motion if
they suspect a judge is violating
Section 455, but that's no help to
people such as Kenia and Paveletz;
who found out about Kosil's finan-
cial interests years after their court
actions were over.

Kendall and media outlets .
throughout the country have pushed
for more public access to the finan-
cial disclosure forms. The US.
to be notified of all requests for their

Suggestions have included Internet
postings or local federal courthouse

to the Judicial Conference press

office, which did not retum calls.
Kendall said ethical complaints

can be filed agzinst judges for vio-

-lating Section 455, but he knows of

no instances in which such action
has resulted in disciplinary actions.

“The system is broken in many
which is why it's important that !
judges follow the law in the first
place,” Kendall said. ) i
ment might seem extreme, but °
Congress concluded that there wasno
way to measure how much financial
interest could sway a judge’s decision.

He advises judges agninst owning
stock in companies that frequently
appear in court in their districts,
especially if they don’t want to trans-
fer a lot of cases to fellow judges.

“The financial interest here is
small, so it’s unlikely that the judge
is gaining because of this, but that’s
not the issue. The issue is whether
by law he can sit in oh cases involv-
ing PNC, and the law says he can't,”
Kendall said.
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Mr. CoBLE. Now I am going to skip over you, Mike, because I
have indicated earlier, we have been assigned two additional Mem-
bers of this Subcommittee to replace vacancies that occurred when
Congressman Scarborough and Congressman Hutchinson departed.
The distinguished gentlelady from Pennsylvania, Ms. Hart, is com-
ing aboard what Mr. Delahunt and Mr. Berman and I view as the
best Subcommittee of the House Judiciary Committee Subcommit-
tees.

Ms. Hart, I have upstaged you, but I know you wanted to recog-
nize your former professor. So why don’t you do that at this time,
and we will hear from Professor Hellman.

And then we will get back to you, Mr. Remington.

Ms. HART. Thank you, Mr. Chairman. I just wanted to say, it is
wonderful to be on this Committee. I was hoping that I would get
to choose it on the first round. I was, unfortunately, too far at the
end of the line, not that I am pleased that Representatives Hutch-
inson and Scarborough had to leave, but I am not bothered by the
fact that there were vacancies on the Committee and I was able to
fill one. So it is an honor to be here, Mr. Chairman.

It is also an honor to introduce to the Committee and those here
today a gentleman whose reputation has been, I think, widely
known throughout the legal world for quite a while. His reputation,
when I was a law student, was also widely known.

I was a student at the University of Pittsburgh during Arthur
Hellman’s tenure. While he is still teaching law, he has somehow
found the time to become quite a distinguished authority on court
systems, the Federal court system, as well, especially. And he is a
professor of law at the University of Pittsburgh and distinguished
faculty scholar at the University Pittsburgh School of Law.

I graduated from that university’s school of law an unnamed
number of years ago and have found that in my career of public
service, my law degree and the things that I learned there, espe-
cially as far as procedural issues, have served me quite well. I was
a State Senator for 10 years, as I know Professor Hellman knows
well, and also now I am a freshman here.

But I must note that Professor Hellman, though widely known
and widely published, has also been—and I am not making this
up—widely loved by the students at the University of Pittsburgh
School of Law, because those who study the law know, it can be
quite dry. He does have a way—by the way, I was not one of his
students, but several of my closest friends were—and was quite an
entertaining and engaging professor. And that is a very good thing.

I want to thank you for taking the time to be with us today to
share your knowledge with us on the Committee.

And I would like to thank the Chairman for indulging me. Thank
you.

Mr. CoBLE. I thank the gentlelady. As I said earlier, Judge
Osteen was my former boss and was always very evenhanded and
fair with me, so I have no score to settle with him.

Professor, if you were not evenhanded and fair with the lady
from Pennsylvania, that may be your problem. But we will recog-
nize you for 5 minutes, Professor.
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STATEMENT OF ARTHUR D. HELLMAN, PROFESSOR OF LAW,
UNIVERSITY OF PITTSBURGH SCHOOL OF LAW

Mr. HELLMAN. Thank you, Mr. Chairman. And, of course, I did
say in my statement that I do not speak for any institution or offi-
cial body, but I think I do speak for the University of Pittsburgh
School of Law in saying how proud we are to have one of our grad-
uates not only in the United States House of Representatives, but
serving on the Judiciary Committee and this particular very impor-
tant Subcommittee.

In the Judicial Conduct and Disability Act of 1980, Congress pro-
vided a mechanism for identifying and correcting judicial mis-
conduct without intruding on judicial independence. In my view,
the basic framework of that act is sound. But even the best of sys-
tems require reexamination to consider the lessons of experience
and to meet changes in conditions or even perceptions over a period
of time.

Now, in my written testimony, I've suggested some amendments
to the statute that are grounded in the experience of, now, more
than 20 years. These involved matters of detail, although I would
not call them technicalities. They are more than that; and I hope
we will have a chance to discuss these in the question period. But
I would like to turn now to some of the broader issues raised by
the statute.

A good place to begin is with the statistical report published each
year by the Administrative Office. Now, I have attached to my
statement as Table 1 a compilation of the AO’s figures over the last
6 years. And one thing stands out from those figures: The over-
whelming majority of complaints are dismissed, either by the chief
judge or by the judicial council reviewing the chief judge’s order.

I think a natural reaction to those figures would be: surely Fed-
eral judges, good as they generally are, can’t be that good. Either
some of the would-be complainants are not taking advantage of the
statutory procedures or the courts are sometimes failing in their
duty to act when judges fail to live up to the high standards we
expect of them.

Now, neither of those possibilities can be ruled out, but before we
jump to conclusions, I think it is important to emphasize that the
formal mechanisms of the statute are not the only methods for
dealing with misconduct or disability in the Federal judiciary.

First, the figures do not reflect the informal corrective processes
that may take place in the absence of a formal complaint. And that
is a fascinating aspect of this system.

Second, many instances of judicial misconduct are dealt with
through appellate review in particular cases. A good example is the
Microsoft case that made the headlines just a few months ago. I
also believe that in the long term, the most effective and efficient
method of maintaining integrity in the Federal judiciary lies in rig-
orous scrutiny at the appointment stage, and we have that rigorous
scrutiny today.

Yet, having said all that, I also have to say that the statistical
record is not as reassuring as it could be and as it should be. And
the reason is that the judiciary has not done enough to make the
complaint process visible.



40

Now, it seems to me that there is one step that could go a long
way toward increasing that visibility. The suggestion is that the
Web site of every Federal court should include a prominent link to
the rules and the forms that govern the filing of a complaint under
section 372(c) concerning a judge of that court.

I think the Internet can also be helpful in many other ways, but
I see that my time is almost up and there is one other matter I
would like to touch upon. This hearing, which deals with judicial
disqualification, is as good an opportunity as there will ever be to
call the Subcommittee’s attention to a minor statutory malfunction
that otherwise is going to remain forever below everybody’s radar.

Section 46(c) of title 28 provides that en banc rehearing can be
ordered by a majority of the circuit judges who are in regular ac-
tive service. And the circuits are divided on whether majority
means a majority of all active judges—that is to say, an absolute
majority—or a majority of the judges who are not recused. Five of
the circuits follow an absolute majority rule. In those circuits,
recused judges are having an effect on case outcomes that, by defi-
nition, they should not be having. And this is hardly a major prob-
lem but it is one that is easily corrected.

I would urge the Subcommittee to read the opinion of Judge
Carnes that I have cited in my statement. He analyzes the issue
in detail. And I would urge you to take appropriate action, perhaps
by drafting an amendment to be included in the next omnibus judi-
ciary legislation.

In conclusion, these are a very important set of issues that have
been raised here. And I hope we have the opportunity to ventilate
them in detail.

Thank you, Mr. Chairman.

Mr. CoBLE. Thank you, Professor.

[The prepared statement of Mr. Hellman follows:]

PREPARED STATEMENT OF ARTHUR D. HELLMAN

Mr. Chairman and Members of the Subcommittee:

I appreciate your invitation to express my views at this oversight hearing on fed-
eral judicial misconduct and disqualification. By way of personal background, I am
a professor of law and Distinguished Faculty Scholar at the University of Pittsburgh
School of Law. Among other subjects, I teach courses in Federal Courts and Con-
stitutional Law. I have published numerous articles, monographs, and books dealing
with various aspects of the work of the federal courts.

Over the years, I have been privileged to participate in a number of institutional
enterprises aimed at improving the administrative of justice, both state and federal.
I served as Chair of the Civil Justice Reform Committee of the American Judicature
Society, and I supervised a distinguished group of scholars in analyzing the innova-
tions of the Ninth Circuit and its court of appeals. More recently, I served on the
Ninth Circuit Court of Appeals Evaluation Committee appointed by Chief Judge
Procter Hug, Jr. Of course, in my testimony today I speak only for myself; I do not
speak for any court or other institution.

This statement is in six parts. Part I introduces the statutory scheme for judicial
discipline; it also calls attention to some of the resources available to the Sub-
committee as it pursues its oversight responsibilities. Part II discusses possible
amendments to the existing statute that warrant consideration at this time. Part
IIT addresses some of the longer-range issues raised by the statute, and Part IV pro-
vides a brief assessment of the current operation of the system. Part V deals with
judicial disqualification. It offers a better approach to disclosing judges’ conflicts of
interest, and it flags a statutory ambiguity involving recusal by court of appeals
judges. The statement concludes with brief comments on the Internet as a tool for
safeguarding judicial integrity without interfering with judicial independence.
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I. INTRODUCTION

A. Section 372(c) and the delicate balance

The federal judicial system is the envy of civilized nations throughout the world.
Its stature rests in large part on two essential features: judicial independence and
judicial integrity. For the most part, judicial independence and judicial integrity re-
inforce another. In one respect, however, there is a tension between the two. Be-
cause human beings are fallible, it is generally accepted that some mechanism is
required to identify and correct instances in which particular judges have strayed
from the norms of “good behavior.” But if the process is too bureaucratic, too heavy-
handed, or too quick to move to formal adjudication, it poses a threat to the judges’
independence.

In the Judicial Conduct and Disability Act of 1980 (hereinafter “the Act”), Con-
gress sought to reconcile the competing values. I believe that the Act—codified in
section 372(c) of the Judicial Code—strikes an appropriate balance, and that the
basic framework established in the statute is sound. But no product of human in-
vention can be perfect. Moreover, even the best of systems may require modification
to meet changes in conditions or perceptions over a period of time.

One element of the compromise that produced section 372(c) was the assurance
of continuing legislative oversight. More than a decade has now passed since Con-
gress last conducted a thorough examination of the operation of the system. Addi-
tionally, the emergence of the Internet as a ubiquitous vehicle for communication
calls for rethinking of procedures established in the pre-Internet era. It is therefore
appropriate and timely for this Subcommittee to conduct an oversight hearing on
the operation of the Act and related issues of judicial misconduct and judicial dis-
cipline. And I am grateful for the opportunity to take part in this important endeav-
or.
Section 372(c) raises a wide range of issues, including deep questions of constitu-
tional law associated with the process of impeachment and the possibility of pros-
ecuting federal judges under criminal laws. I will concentrate here on the more
mundane—and more common—issues growing out of the everyday operation of sec-
tion 372(c) and the work of judges, chief judges, and circuit councils.

B. Resource materials for Congressional oversight

In pursuing its oversight responsibilities on issues of judicial misconduct and judi-
cial discipline, the Subcommittee can benefit from the work of several institutions
that have labored in this field over the past 20 years.

First, the Judicial Conference of the United States has promulgated Illustrative
Rules Governing Judicial Misconduct and Disability. These Illustrative Rules ad-
dress many procedural and substantive issues that are not addressed by the statute
itself. They have been revised several times over the years, and they reflect the les-
sons of experience nationwide.

Second, each of the federal judicial circuits has adopted rules based on the Illus-
trative Rules. As it happens, the circuit I am most familiar with is the Ninth Cir-
cuit. The Ninth Circuit’s rules, available on the circuit’'s web site, http://
www.ce9.uscourts.gov /, include detailed commentaries on the purpose and operation
of the rules. I have drawn on the Ninth Circuit’s rules in preparing this statement.
References are to the version dated August 21, 2000.

Third, the National Commission on Judicial Discipline and Removal, established
by Congress in late 1990, submitted a detailed report in August 1993 on a variety
of issues relating to the 1980 Act and problems of judicial misconduct. The Commis-
sion was chaired by Robert W. Kastenmeier, former Chairman of this Subcommittee
and author of the Judicial Conduct and Disability Act of 1980. The Commission’s
report is published in 152 F.R.D. 265 (hereinafter “NCJDR Report”).

Fourth, the Federal Judicial Center, the research arm of the federal judiciary, car-
ried out an empirical study at the behest of the National Commission. See Jeffrey
N. Barr & Thomas E. Willgang, Decentralized Self-Regulation, Accountability, and
Judicial Independence Under the Federal Judicial Conduct and Disability Act of
1980, 142 U. Pa. L. Rev. 25 (1993) (hereinafter “FJC Study”). This is a thorough,
objective, and thoughtful piece of research that is enormously useful in showing how
the Act has been implemented at the everyday operational level. I have drawn heav-
ily on it here.

One other preliminary point warrants mention at this stage. Section 372(c) as cur-
rently written generally uses masculine pronouns. For consistency and ease of ref-
erence, I have followed suit here. If the statute is amended, Congress could take
the opportunity to make all references gender-neutral.
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II. POSSIBLE AMENDMENTS TO SECTION 372(C)

For most of the nation’s history, the only formal procedure for dealing with mis-
conduct by federal judges was the cumbersome process of impeachment. Criminal
prosecution was a theoretical possibility, but until 1980, “no sitting federal judge
was ever prosecuted and convicted of a crime committed while in office.” NCJDR
Report at 326.

That era ended with the enactment of the Judicial Councils Reform and Judicial
Conduct and Disability Act of 1980 (to give it its full name). The 1980 law, codified
as section 372(c) of the Judicial Code, established a new set of procedures for judi-
cial discipline and vested primary responsibility for implementing them in the fed-
eral judicial circuits. Minor changes were made in later years, notably in the Judi-
cial Improvements Act of 1990.

In enacting section 372(c), Congress opted for a system that has aptly been de-
scribed as “decentralized self-regulation.” See FJC Study at 29. I see no reason to
revisit that decision, but I do think that some fine-tuning is in order. The sugges-
tions in Part II are drawn largely from the Federal Judicial Center study and from
the rules adopted by the Judicial Council of the Ninth Circuit in furtherance of the
Act.

A. Recognizing authority of chief judge to conduct limited inquiry

Ordinarily, the process delineated in section 372(c) begins with the filing of a com-
plaint about a judge with the clerk of the court of appeals for the circuit. The clerk
must “promptly transmit” the complaint to the chief judge of the circuit. The chief
judge, after “expeditiously reviewing” the complaint, has three options. He can dis-
miss the complaint; he can “conclude the proceeding if he finds that appropriate cor-
rective action has been taken or that action on the complaint is no longer necessary
because of intervening events;” or he can appoint a special committee to investigate
the allegations.

The Act says nothing about the procedures the chief judge may or must follow
before determining which of these steps to take. However, for at least a decade, the
Illustrative Rules have recognized the power of the chief judge to conduct a limited
inquiry as part of the process of “expeditious review.” The rules adopted by the var-
ious fiircuits also embody this authority. For example, the Ninth Circuit’s Rule 4(b)
provides:

In determining what action to take, the chief judge may conduct a limited in-
quiry for the purpose of determining (1) whether appropriate corrective action
has been or can be taken without the necessity for a formal investigation, and
(2) whether the facts stated in the complaint are either plainly untrue or are
incapable of being established through investigation. For this purpose, the chief
judge may request the judge whose conduct is complained of to file a written
response to the complaint. Such response will not be made available to the com-
plainant unless authorized by the responding judge. The chief judge or his or
her designee may also communicate orally or in writing with the complainant,
the judge whose conduct is complained of, and other people who may have
knowledge of the matter, and may review any transcripts or other relevant doc-
uments.

I agree with the Judicial Conference, the circuits, and the National Commission
that authority to conduct a limited inquiry is implicit in the existing statute. For
example, as already noted, the statute provides that the chief judge “may conclude
the proceeding if he finds that appropriate corrective action has been taken.” It is
hard to see how the chief judge could make such a finding without undertaking at
least some investigation into the facts of the complaint.

Nevertheless, I believe it would be desirable to amend the Act to recognize the
power explicitly. By hypothesis, the Act deals with matters of great sensitivity.
Something as important as the power of the chief judge to conduct a limited factual
inquiry should not be left to implication from other statutory language.

A second reason for amending the Act is that Congress can also make explicit the
limitations on the power. For example, the amendment could make clear that the
power to conduct a limited inquiry does not include the power to resolve issues of
credibility. If the validity of a complaint depends on whether one believes an allega-
tion that is not inherently incredible or refuted by objective evidence, the chief judge
should appoint the special committee required by the statute.

B. Recognizing authority of chief judge to dismiss after limited inquiry

Under §372(c) as it now stands, the chief judge may dismiss a complaint for any
of three reasons:
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(i) [The complaint is] not in conformity with paragraph (1) of this subsection.
[Paragraph (1) provides: “Any person alleging that a circuit, district, or bank-
ruptcy judge, or a magistrate, has engaged in conduct prejudicial to the effec-
tive and expeditious administration of the business of the courts, or alleging
that such a judge or magistrate is unable to discharge all the duties of office
by reason of mental or physical disability, may file with the clerk of the court
of appeals for the circuit a written complaint containing a brief statement of
the facts constituting such conduct.”]

(ii) [The complaint is] directly related to the merits of a decision or procedural rul-
ing, or

(ii1) [The complaint is] frivolous. (Emphasis added.)

Experience suggests that a fourth category should be added, and that the third
category should be delineated more fully.

The proposed fourth category would carry forward the suggestion (discussed
above) that the chief judge be explicitly authorized to conduct a limited inquiry. If
the limited inquiry demonstrates that the allegations lack any factual foundation or
are conclusively refuted by objective evidence, the chief judge should be authorized
to dismiss the complaint.

This suggestion draws upon both the Illustrative Rules and the Federal Judicial
Center study. The FJC study recommended that the chief judge be authorized to
dismiss the complaint if the limited inquiry demonstrates “that the allegations lack
any factual foundation.” FJC Study at 63. However, I think the statute should be
more explicit in addressing what may be a common situation: objective evidence un-
covered by the inquiry conclusively refutes the allegations of the complaint. For ex-
ample, the complaint may assert that the judge used an ethnic slur or other offen-
sive language. An audio tape of the proceeding may demonstrate beyond question
that the judge did not use the language attributed to him.

This proposal, like the first one, would largely codify present practice. For exam-
ple, the Ninth Circuit’s rules provide that the term “frivolous” includes “alleging
facts that are shown by a limited inquiry [to be] plainly untrue [or] lacking suffi-
cient evidentiary support either (i) to raise an inference that some kind of cognizable
misconduct has occurred, or (ii) to warrant further investigation.” (Emphasis added.)

I do not take issue with this interpretation of section 372(c). It is not unreason-
able to say that an allegation that is “plainly untrue” or that “lack[s] sufficient evi-
dentiary support” falls within the realm of the “frivolous.” Nevertheless, there are
at least three reasons why it is desirable to amend the statute to establish a sepa-
rate category for dismissals based on limited inquiry.

First, the Ninth Circuit’s rules, like those of other circuits, may stretch the term
“frivolous” somewhat beyond its generally accepted meaning. As the FJC study
pointed out, “complainants may more commonly understand the term—to refer to
complaints that contain insufficient factual allegations to warrant inquiry. A dis-
missal for frivolousness, therefore, could readily be misunderstood as an indication
that the chief judge did not take the complaint’s allegations seriously.” FJC Study
at 63.

Second, as also noted by the FJC study, a misunderstanding of that kind would
be particularly unfortunate when a complaint alleges ethnic, gender, or some other
kind of bias. “A dismissal as ‘frivolous’ might leave the unseemly impression that
allegations of that kind do not concern the judiciary.” Id.

Third—and generalizing from the preceding point—I think it is desirable to dis-
tinguish between dismissals based on the complaint alone and those based on evi-
dence outside the complaint. This point is further developed in Section C, imme-
diately below.

C. Specifying other bases for dismissal identifiable on the face of the complaint

In addition to the language quoted above, the current Ninth Circuit rules define
“frivolous” to include “making charges that are wholly unsupported or alleging facts
that are shown by a limited inquiry [to be] (A) plainly untrue, (B) incapable of being
established through investigation, or (C) lacking sufficient evidentiary support ei-
ther (i) to raise an inference that some kind of cognizable misconduct has occurred,
or (i1) to warrant further investigation.” 9th Cir. R. 4(c)(3).

While I respect the Ninth Circuit’s efforts to be comprehensive and meticulous in
giving content to the term “frivolous,” I am concerned that the formulation improvi-
dently intermingles reasons for dismissal that can be identified from the complaint
alone and those that require some consideration of materials outside the complaint.

Lawyers are familiar with the distinction between a dismissal on the pleadings
and the grant of summary judgment. The distinction is reflected in Rule 12(c) of the
Federal Rules of Civil Procedure:
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If, on a motion for judgment on the pleadings, matters outside the pleadings
are presented to and not excluded by the court, the motion shall be treated as
one for summary judgment and disposed of as provided in Rule 56, and all par-
ties shall be given reasonable opportunity to present all material made perti-
nent to such a motion by Rule 56.

For two reasons, recognition of the distinction is especially appropriate here. First,
the complainant has a legitimate interest in knowing whether his complaint was
found wanting on its face or whether the chief judge relied on other evidence in
reaching his conclusion. Second, if the matter proceeds to review by the judicial
council (see section D, below), the reviewing body should not have to speculate as
to whether the dismissal was based on the complaint alone.

In this light, I think it is desirable to amend subsection (iii) of §372(c)(3)(A) by
specifying other reasons for dismissal that can be identified on the face of the com-
plaint. Drawing on the Ninth Circuit’s rules and commentary, I suggest that the
provision might authorize the chief judge to dismiss the complaint if it “is frivolous,
if it does not include sufficient evidence to raise an inference that misconduct has
occurred, or if the allegations are incapable of being established through investiga-
tion.”

The amendment should make clear that dismissals in these categories are distinct
from dismissals after limited inquiry. By the same token, the judicial councils of the
circuits, in submitting the reports required by 28 USC § 332(g), should give separate
tallies for dismissals after limited inquiry and dismissals based on the complaint
alone. The Director of the Administrative Office should do so as well in the sum-
maries published annually in accordance with 28 USC §604(h)(2). This additional
information will shed important light on the operation of the system and thus will
assist Congress in the performance of its oversight function.

D. Authorizing review by a committee of the judicial council

Under §372(c)(10), a complainant who is dissatisfied with the chief judge’s order
dismissing the complaint or terminating the proceeding may seek review of the
order by filing a petition addressed to the judicial council of the circuit. The judicial
council then considers the petition under rules adopted pursuant to §372(c)(11).
That paragraph authorizes each judicial council to “prescribe such rules for the con-
duct of proceedings under this subsection, including the processing of petitions for
review, as [the council] considers to be appropriate.”

Nothing in section 372(c) explicitly authorizes the council to delegate the review
function to a smaller group within the council, and it appears that in most circuits
all members of the council participate in the process. However, at least one circuit
reads section the statute as authorizing delegation. As reported in Rule 7 of the
rules adopted by the Fifth Circuit, “By standing resolution the judicial council may
delegate the review process to rotating panels drawn at random with power to act
on behalf of the full council.” (The rules can be found at the court’s web site. See
hitp:/ |www.cab.uscourts.gov [ Clerk | ClerksOffice.cfm.)

Reasonable people can disagree as to whether the Fifth Circuit’s “standing resolu-
tion” is authorized by the statute. In any event, the idea is a good one. The Federal
Judicial Center study suggested that the Act “should be amended to permit petitions
for review to be determined by a standing or rotating three-judge panel of the judi-
cial council, rather than by the entire council.” FJC Study at 194. I endorse this
suggestion, with one modification: I would require that the review panel consist of
at least three members of the council (one of whom must be a district judge), but
I would not specify the number in the statute. Some councils may prefer a larger
review body; they should not be denied that option.

The reason for allowing panel review is twofold. First, some of the judicial coun-
cils are quite large; for example, the Fifth Circuit’s has 19 members. Requiring 19
judges to review a chief judge’s order dismissing a complaint is not a good use of
scarce judicial resources.

Second and more important, vesting the review function in the entire council risks
diffusing responsibility. In contrast, if the task is assigned to a group of 3 or 5
judges, those judges can concentrate on the tasks and are likely to put more time
an(% effort into the review process. (For further discussion, see FJC Report at 161—
63.

E. Reorganizing section 372(c)

In the current version of section 372(c), the provision governing dismissals by the
chief judge is found in paragraph (3), while the provision authorizing review of such
orders by the circuit council is found in paragraph (10). If Congress amends the Act,
I suggest that the statute should be reorganized so that closely related provisions
are arranged in a logical sequence.



45

In fact, I would go further. As noted at the outset, the provisions of the 1980 Act
establishing new procedures for dealing with allegations of misconduct by federal
judges were codified in section 372(c) of the Judicial Code. It seems anomalous that
matters so important and wide-ranging would be incorporated into Title 28 as a sin-
gle subsection of an existing section. I think these provisions warrant their own sec-
tion, and indeed their own chapter, in the Judicial Code. Separate chapters have
been established for “executions and judicial sales” (Chapter 127), “Moneys paid into
court” (Chapter 129), and “Attachment in postal suits” (Chapter 173). Surely judicial
discipline should be put on an equal footing from an organizational perspective.

This is partly a matter of practicality; a separate chapter, with separate catch-
lines for each section, would be easier to locate and navigate. But there is also sym-
bolic value in placing the provisions on judicial discipline in a chapter devoted to
that subject alone.

III. OTHER ISSUES WARRANTING ATTENTION

The proposals in Part II (other than the suggestion for reorganizing and relo-
cating section 372(c)) draw on existing rules and practices in the circuits as well as
the Federal Judicial Center study. For that reason, I offer them with some con-
fidence. (Of course, the particular language should be chosen with care.) Other as-
pects of the process also warrant scrutiny by the Subcommittee; however, the evi-
dence now available does not point to the need for statutory revision at this time.
I discuss them here because I believe it is worthwhile to put the issues on the table
as the Subcommittee pursues its oversight responsibilities.

A. Inclusion of reasons for dismissing complaints

Section 372(c)(3) states that the chief judge may dismiss a complaint “by written
order stating his reasons.” However, the Federal Judicial Center study found that
“not all chief judges’ orders of dismissal have provided a statement of the allegations
of the complaint and the reasons, as opposed to the conclusions, supporting its dis-
missal.” In fact, three of the eight circuits in the study “had long-standing practices
of issuing conclusory form orders to dispose of insubstantial complaints.” FJC Study
at 80.

Even when the authors of the study looked only at “arguably meritorious allega-
tions,” they found that the chief judges’ orders were not always “responsive.” (In as-
sessing “responsiveness,” the authors “looked for whether the chief judge restated
[the particular] allegation and responded to it and whether the chief judge stated
conclusions or specific reasons for the conclusions.” FJC Study at 82.)

The authors of the study anticipated that all circuits would soon be moving to a
system under which the chief judge would articulate reasons for dismissing a com-
plaint. That was in 1993. Unfortunately, as far as I am aware, there is no published
information that tells us whether this has in fact occurred. If it has, there is no need
to do anything. If chief judges in one or more circuits continue to issue “conclusory
form orders,” that is a matter of concern. This is so for several reasons. Among
them:

¢ When a complaint is dismissed with a conclusory form order, the complainant
may lack confidence that the chief judge has actually considered the griev-
ance. This will reinforce the sense of mistrust that often underlies the filing
of a complaint against a judge.

¢ As pointed out by the National Commission, a non-conclusory statement “may
be critical—to the understanding of those engaged in oversight or evaluation.”
NCJDR at 351.

If some complaints are still being disposed of with a conclusory form order, either
the Judicial Conference or Congress should consider imposing a requirement that
the chief judge state the reasons for a disposition adverse to the complainant.
B. Visibility of the disciplinary mechanism

One purpose of the mechanism established by the 1980 Act is, of course, to foster
public confidence in the federal judiciary. To that end, the mechanism must be visi-
ble. Visibility in this context entails two overlapping elements: the availability of the
process must be made known to potential complainants, and the results of the proc-
ess must be made known to all who are interested in the effective operation of the
judicial system. On the available evidence, there is a real question whether these
goals are being realized. For example:

¢ A spot check indicates that the rules governing complaints under section
372(c) are available on the web sites of most of the courts of appeals, but at
the district court level the record is much more hit-and-miss. This may be be-
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cause complaints are filed with the clerk of the court of appeals, but I think
that most people would expect to find information about filing complaints con-
cerning a trial judge on the web site of the court on which that judge sits.

¢ The web site of the federal judiciary gives a brief answer to the question,
“How do I file a complaint against a judge?” However, the page does not in-
clude links to anything that might help—the statute, the Illustrative Rules,
a form for filing a complaint, or any other explanatory material. See http:/
[ www.uscourts.gov | faq.html.

¢ The orders and memoranda filed by the chief judges of the various circuits
are available only at the clerk’s office of the circuit where they were issued
and at the Federal Judicial Center, to which copies are sent. Anyone wanting
to study these dispositions systematically would face formidable logistical ob-
stacles.

¢ The Federal Judicial Center study concluded, after an examination of pub-
lished orders, that “[dlissemination of information about interpretations of the
Act—seems notably absent.” FJC Study at 88. That report was completed in
1993, but a follow-up search on Westlaw using the same query suggests that
the picture has not changed.

It is understandable that judges do not wish to shine the spotlight on judicial mis-
conduct or disability, even when the overwhelming majority of complaints are plain-
ly without merit. However, to the extent that the low visibility is the result of con-
scious choice (rather than indifference or inadvertence), I think the policy is mis-
guided. A telling vignette comes from the FJC Study (at 129). A chief judge re-
ported:

After a newspaper article accusing the judiciary of a cover-up in [a special com-
mittee matter which resulted in a private, rather than a public, reprimand], a
local reporter wanted to look at 372(c) files. We were able to show him files of
reasoned orders. He was very surprised. I think he went away thinking this was
an honest ship.

Yet even if the picture were not so positive, visibility would still be essential to
the success of the system. This is so for both instrumental and symbolic reasons.
At a practical level, the courts benefit if they learn about problems at the earliest
possible stage, and complaints under §372(c) can help. But some meritorious com-
plaints will never be filed if the existence of the process is insufficiently publicized.
The courts can also benefit in another way—by learning how other courts are han-
dling allegations of misconduct or disability.

Perceptions are also important. Today, the federal judiciary is highly respected.
The spate of criminal prosecutions of federal judges that aroused alarm at the time
of the National Commission report is happily behind us. But that only means that
this is a time for building confidence. A visible complaint process contributes signifi-
cantly to that goal. Without it, we have no way of knowing whether a paucity of
meritorious complaints truly reflects a healthy system or simply a lack of awareness
that a complaint procedure exists. Here are some suggestions for enhancing the visi-
bility of the process:

¢ At a minimum, the web site of every federal court should include a prominent
link to the rules and forms for filing a complaint under §372(c) concerning
a judge of that court.

¢ Chief judges and judicial councils should send more of their non-routine dis-
positions of §372(c) complaints for on-line publication by Westlaw, Lexis,
Findlaw, and other services.

¢ Consideration should be given to asking the courts to send routine disposi-
tions to the Federal Judicial Center in electronic form, so that the disposi-
tions (or at least a selected group) can be made available easily to other
courts, to oversight committees in Congress, and to researchers.

¢ The Federal Judicial Center should be encouraged to conduct a follow-up
study to the one completed in 1993. This study need not be as elaborate or
comprehensive; what we need above all is an analysis of the dispositions al-
ready on file at the Center.

Notwithstanding what I have said about enhancing the visibility of the complaint
process, one other point deserves emphasis. The formal mechanisms of section 372(c)
are not the only methods for dealing with misconduct or disability in the federal
judiciary. These other methods will be discussed briefly in Part IV of this statement.
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C. Confidentiality in the era of the Internet

As the National Commission observed in its report, some of the most controversial
issues surrounding the enactment and implementation of section 372(c) have in-
volved concerns about confidentiality. See NCJDR Report at 349-51. In its current
version, the statute requires that confidentiality be maintained in “investigations”
(paragraph (14)), but it does not address issues of confidentiality in cases where no
special committee is appointed. The latter, of course, encompass the vast majority
of complaints.

The Ilustrative Rules fill this gap in two ways. Rule 16 lays down a broad rule
of confidentiality for all proceedings under the Act. Rule 17 provides that when a
complaint has been finally disposed of, the supporting memoranda will be made
available for public inspection at the clerk’s office and copies will be sent to the Fed-
eral Judicial Center; however, in all dismissals and in most other proceedings, “the
publicly available materials will not disclose the name of the judge complained
about without his or her consent.”

The Federal Judicial Center study found that maintenance of confidentiality was
a serious problem—not because of anything the judges did, but because outsiders
are not bound by rules of confidentiality. “As a practical matter,” the study noted,
“a complainant can call a press conference (as many have), disclose the contents of
the complaint, and discuss the allegations and the process.” The study quoted one
chief judge: “If there’s a serious allegation, the reality is that confidentiality is un-
likely.” FJC Study at 178-79.

The development of the Internet has substantially exacerbated the problem of
maintaining confidentiality. This is so not only when allegations are “serious,” but
also when they are plainly appropriate for dismissal. Today it is not necessary to
“call a press conference;” a complainant—or anyone else—can place documents on
a web site, and they will be instantly available to anyone in the world.

To get a sense of what is available, I did a search on Google. I found less material
than I expected—a few complaints and a few orders. One document purported to
be an order of dismissal that identified the judge who was the subject of the com-
plaint. The version of the order on file at the Federal Judicial Center does not iden-
tify the judge.

On the basis of current information, it does not appear that disclosure of section
372(c) material presents a problem that requires immediate attention. Others at
this hearing may have different experiences that suggest a greater urgency. Of
course the possible remedies are substantially limited by the First Amendment’s
protection of rights of expression.

D. Sharing of the initial review responsibility

One chief judge suggested to the authors of the FJC study that the Act be amend-
ed to authorize chief judges to delegate review of complaints to another judge. FJC
Study at 186. The judge explained:

The chief judge’s job is very time consuming; anything that can be delegated
should be. There’s no reason the chief judge must be involved in every one of
these complaints. The chief judge should be able to decide whether a complaint
must be looked at more carefully. The chief judge should hang on to anything
tﬁat’s close or controversial, but most are not; the chief judge could delegate
those.

As long as the volume of complaints remains at its current modest levels, it is
hard to justify authorizing the chief judge to delegate part of the review function.
Nevertheless, I think the idea is worth keeping on the table—though not necessarily
for the reasons quoted above.

First, a central feature of the system of decentralized self-regulation established
by the Act is the opportunity for the chief judge to facilitate action that leads to
the correction of errant behavior. To be effective, this process may require inter-
personal skills that will not always be a chief judge’s strong point. (I hasten to add
that this comment is not based on the performance of any of the chief judges whose
work I have observed.) If another court of appeals judge—perhaps a highly re-
spected senior judge—is willing and able to take on part of the responsibility, there
is much to be said for allowing the delegation.

Second, if the judiciary takes vigorous steps to increase the visibility of the
§372(c) process, this may result in a substantial increase in the number of com-
plaints filed. Under those circumstances, it would be useful if the chief judge, espe-
cially in a large circuit, could delegate part of the review work to another judge.

If Congress were to pursue this suggestion, it might be desirable to include a re-
quirement that any delegation be approved by the judicial council of the circuit.
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IV. THE SYSTEM TODAY

Each year, the Director of the Administrative Office of United States Courts pub-
lishes a report that tabulates the number of judicial complaints filed and concluded
during the preceding year. Table I (attached) presents the data for the last six
years. Three things stand out.

First, the number of complaints filed against judges peaked in 1998, with an as-
tonishing 52% increase over 1997. After that, the number has gone down in each
successive year. The Director of the Administrative Office has attributed the jump
in 1998 to “the use of relatively new Internet and fax-on-demand services, which
made information on procedures for filing complaints more widely accessible.” 1999
Annual Report at 40. (One wonders, then, why the number dropped so substantially
in succeeding years.)

Second, the overwhelming majority of complaints are dismissed, either by the
chief judge or by the judicial council upon review of the chief judge’s order. In 1999,
for example, of the 831 complaints that were concluded, only 15 were not dis-
missed—Iless than 2%. This includes 2 complaints that were “withdrawn;” we do not
know what the circumstances of withdrawal were.

Third, the pace of activity has picked up in the last three years. Ten complaints
were considered by circuit investigative committees, compared with a total of 3 in
the preceding three years. But the numbers are too small, and the information too
sparse, to enable us to say that a distinctly different pattern has emerged. Certainly
the proportion of complaints that are not dismissed remains very low.

A natural reaction to these figures would be: surely federal judges—good as they
generally are—cannot be that good. Either some would-be complainants are not tak-
ing advantage of the procedures of section 372(c), or the chief judges and judicial
councils are sometimes failing in their duty to act when judges fall short of the
standards we expect of them.

Neither possibility can be ruled out. Moreover, the small number of non-frivolous
complaints carries less weight than it would if the courts had been more energetic
in publicizing the existence of the complaint process. But there are also more benign
explanations that may account for the low numbers.

First, the figures do not reflect the informal corrective processes that may take
place in the absence of a formal complaint. One of the most important findings of
the Federal Judicial Center study is that informal processes often operate very effec-
tively to deal with matters that fall within the potential reach of section 372(c). The
study quotes comments by two former chief judges that capture the experience in
most of the circuits that the authors visited:

“In my experience, the most serious complaints never hit the complaint process.”

“There are more remedial actions taking place outside the complaint process
than following formal complaints.”

The full description in the study (at 131-44) provides valuable insights into the op-
eration of informal processes.

Second, many instances of judicial misconduct are dealt with through appellate
review of particular cases. A good example is the opinion of the District of Columbia
Circuit excoriating Judge Thomas Jackson for his out-of-court comments on the
pending Microsoft case. See United States v. Microsoft Corp., 253 F.3d 34, 107-117
(D.C. Cir. 2001), http:/ /ecfp.cadc.uscourts.gov | MS-Docs/1720/0.pdf. Not only was
the public reprimand as harsh as any that might be meted out by the Judicial Coun-
cil under section 372(c), but after the widespread publicity that the opinion received,
we can be confident that no federal judge will engage in similar behavior for a very
long time to come. If we agree with the Illustrative Rules that the thrust of the 1980
Act is “essentially forward-looking,” with the emphasis on “correcting conditions
that interfere with the proper administration of justice in the courts,” we can say
that the system has worked, albeit not through section 372(c).

Finally, the most efficient method of maintaining integrity in the federal judiciary
lies in rigorous scrutiny in the appointment process. Nominees today receive that
kind of scrutiny, including “full-field” investigations by the FBI. I believe that this
process helps to explain why there are so few non-frivolous complaints against fed-
eral judges.

I do not suggest that these considerations diminish the importance of section
372(c). On the contrary, section 372(c) will continue to play an essential role in deal-
ing with misconduct or disability on the part of federal judges. In particular, infor-
mal processes could not operate as efficaciously as they do if the possibility of formal
proceedings did not loom in the background. As the Federal Judicial Center study
puts it (at 136-37), the chief judge “bargain[s] in the shadow of the Act.”
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Today’s oversight hearing is a valuable step in making the section 372(c) process
more effective. The amendments to the statute suggested in Part II can effect mod-
est improvements in the system. But the greatest need is to enhance the visibility
of the complaint procedure. I hope the judiciary will pursue the suggestions in Part
III. If no progress is made, Congress may have to step in.

V. ISSUES RELATING TO JUDICIAL DISQUALIFICATION

Disqualification or recusal of judges (the two terms are used interchangeably) is
covered by sections 144 and 455 of the Judicial Code. Section 455 was completely
rewritten in 1974. The statute requires a federal judge to disqualify himself in five
specified circumstances, set forth in 28 USC §455(b), and also “in any proceeding
in which his impartiality might reasonably be questioned.” In this part of my state-
ment I discuss two issues relating to the disqualification of judges.

A. Timely disclosure of judges’ conflicts of interest

From time to time, a newspaper or advocacy group will publish an investigative
report revealing that one or more judges have participated in cases notwithstanding
a conflict of interest that mandated disqualification under 28 USC §455(b). Perhaps
the best known example is the study conducted by the Kansas City Star in 1998.
The newspaper reported that federal judges in Kansas City and elsewhere “repeat-
edly have presided over lawsuits against companies in which they own stock.” More
recently, the Community Rights Counsel (CRC) publicized a research report indi-
cating “that in 1997 at least eight federal appellate judges—ruled on the merits in
at least 17 federal appeals in which they had a disqualifying conflict of interest.”

The judges attributed their participation in the conflict cases to innocent mistakes
or memory lapses. And the Star “found no evidence that any judge benefited person-
ally or let his stock holdings influence his rulings.” (The CRC offered no comparable
disclaimer.) Nevertheless, episodes of this kind are harmful to the judiciary. At best,
the judges—and perhaps the winning lawyers—suffer embarrassment. At worst, a
cloud is cast over the judges’ integrity.

This is another area where technology can be helpful. The Star emphasized that
to determine whether a judge has a conflict of interest, the lawyer or litigant had
to request copies of disclosure statements that were available only from the Admin-
istrative Office in Washington, D.C. Although the Judicial Conference of the United
States has now authorized release of the disclosure reports to groups that want to
post them on the Internet, it appears that the posting has not yet occurred.

The Northern and Southern Districts of Iowa (and perhaps other federal courts)
have found a better way. Here is how it works.

¢ The web sites of those districts post “conflict lists” for the judges who sit on
those courts. See, e.g., http:/ /www.iand.uscourts.gov/. Each list is preceded
by this statement: “Pursuant to this court’s policy of disclosing relationships
that pose potential or actual conflicts of interest, financial or otherwise, Judge
[X] will not be handling cases involving . . .” The list that follows may in-
clude names of corporations, individuals, and law firms.

¢ Court rules require attorneys in civil cases to “review the list and imme-
diately notify the Clerk of Court if it appears the presiding judge may have
a conflict with any association, firm, partnership, corporation, or other artifi-
cial entity either related to any party or having a pecuniary interest in the
case.”

¢ The Northern District of Iowa goes one step further than the Southern. At
the bottom of each list is the following notation: “Persons having knowledge
that a case has been assigned to Judge [X] involving an entity or individual
described above, or one related thereto, should immediately notify the Clerk
of Court in writing of the potential conflict.”

On the available evidence, the Iowa system is a forward-looking use of Internet
technology that should be a model for all federal courts. There are at least four ben-
efits from this system.

1. By allowing—and indeed requiring—the parties to take part in the conflict-
identification process, the Iowa courts substantially increase the likelihood
that conflicts will be discovered early in a lawsuit. Court personnel still con-
duct their own check, but two pairs of eyes are better than one. And of
course the parties and their lawyers have a special incentive to make sure
that their case is not heard by a judge who has a conflict.
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2. By placing the list on the court’s web site, the court makes it easy for inter-
ested observers, including advocacy groups like the CRC, to monitor judges’
compliance with conflict of interest rules.

3. Unlike the financial disclosure forms, which are filed once a year and often
are out of date by the time they are made public, the web site listing can
be updated whenever changes in a judge’s portfolio or other events require
it. Courts can easily establish procedures for judges to inform their clerks’
offices of such developments.

4. The Iowa system bypasses the concerns about judges’ safety that initially led
the Judicial Conference to resist sharing of the disclosure forms. The web
site list provides only the necessary information: Judge X is recused in cases
involving Corporation Y. This could be because the judge owns stock in the
corporation, because he represented the corporation before going on the
bench, or for some other reason.

Admittedly, the system is not perfect. The most serious problem is that judges do
not always notify the Clerk of Court of new conflicts, so the list is not necessarily
accurate and up-to-date. Nevertheless, the Iowa system is a tremendous improve-
ment over the practice elsewhere.

In March 1999, the Judicial Conference of the United States rejected a proposal
to “encouragle] all courts to maintain in the clerk’s office a recusal list for each
judge that would be available to litigants upon written request.” According to the
Washington Post (Sept. 13, 1999), the judges cited “security and privacy concerns.”
However, that position appears to have been superseded by the vote one year later
to allow release of financial disclosure forms for posting on the Internet. In this
light, I suggest the following steps:

¢ All federal courts should adopt the Iowa system and post on their web sites
conflict lists for all judges of that court.

¢ Each court should adopt, implement, and monitor procedures for assuring
that judges inform the Clerk of Court, on a regular basis, of changes in stock
holdings or other circumstances that will require changes in the conflict lists.

¢ Judges should be encouraged to establish arrangements with their brokers to
receive notification of relevant portfolio changes in a form that can be for-
warded immediately to the Clerk of Court. E-mail would seem like a good tool
for this purpose.

Technology holds out other possibilities as well. Lawyers are familiar with “con-
flict checking” software that is used to avoid conflicts of interest when a law firm
is considering taking on a new client. Similar software could check judges’ conflict
lists against the “statements of interest” filed by litigants in civil suits. But even
if such software is developed, the Iowa system would still be a desirable backstop,
if i)nly because it enables outside groups to monitor compliance with disqualification
rules.

B. Effect of judicial disqualification in en banc voting

Today’s oversight hearing on judicial discipline and disqualification offers an ap-
propriate opportunity to call the Subcommittee’s attention to a minor statutory mal-
function that otherwise is likely to remain uncorrected. The issue involves the effect
of recusals by court of appeals judges when the court votes on whether to hear a
case en banc.

28 USC §46(c) provides that en banc hearing can be ordered “by a majority of
the circuit judges of the circuit who are in regular active service.” The circuits are
divided on whether “majority” means (a) a majority of all active judges or (b) a ma-
jority of the active judges who are not recused. For convenience, I will refer to rule
“a” as the “absolute majority rule.” Five circuits—the Fourth, Fifth, Sixth, Eleventh,
and District of Columbia—now follow that rule. See Judith A. McKenna, Laural A.
Hooper & Mary Clark, Case Management Procedures in the Federal Courts of Ap-
peals 23 (Federal Judicial Center 2000).

In circuits that require an absolute majority, en banc rehearing can be denied
even though a majority of the judges who would participate in rehearing vote in
favor of it. This means that recused judges are having an influence on case out-
comes that by definition they should not have.

The potential consequences of the rule can be seen by considering a case that was
scheduled for rehearing en banc in November in the Third Circuit. In In re Cendant
Corp. Litigation, 264 ¥.3d 301 (3d Cir. 2001), the panel ruled 2-1 that the district
court properly enjoined an arbitration proceeding. The majority consisted of 2 active
judges. Four of the circuit’s 12 active judges were recused. Under the absolute ma-
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jority rule, en banc rehearing would have been foreclosed even if all 6 of the non-
recused active non-panel members had voted for en banc.

The absolute majority rule means that recused judges are, in effect, paired with
non-recused judges who vote in favor of en banc rehearing. Each judge who is
recused cancels out the affirmative vote of a judge who is not recused.

The arguments against the absolute majority rule are set forth in detail in a lucid
opinion by Judge Edward Carnes of the Eleventh Circuit in Gulf Power Co. v. Fed.
Communications Comm’n (No. 98-6222), 226 F.3d 1220 (11th Cir. 2000) (opinion on
denial of rehearing en banc). I commend Judge Carnes’s analysis to you.

Some years ago, a certiorari petition asked the Supreme Court to resolve the
intercircuit conflict on the interpretation of 28 USC §46(c). The Court denied re-
view. See Arnold v. Eastern Air Lines, Inc., 712 F.2d 899 (4th Cir. 1983), cert. de-
nied, 464 U.S. 1040 (1984). (At that time the Fourth Circuit did not follow the abso-
lute majority rule.) As far as I know, the Appellate Rules Committee of the Judicial
Conference has not taken up the issue.

The problem arises because of disagreement over the interpretation of an Act of
Congress. It is therefore appropriate that Congress resolve the matter. A simple so-
lution would be to add at the end of the first sentence of §46(c) the words “and who
are not disqualified,” so that the statute would provide that en banc hearing can
be ordered “by a majority of the circuit judges of the circuit who are in regular ac-
tive service and who are not disqualified.” Another approach would be to add a new
sentence or subsection defining “majority” for purposes of the rule.

(The Third Circuit, although rejecting the absolute majority rule, does require
that “the judges who are not disqualified constitute a majority of the judges who
are in regular active service.” Internal Operating Procedures 9.5.3. I would not in-
clude that limitation.)

VI. CONCLUSION: THE COURTS AND THE INTERNET

Assuring the integrity of the federal judiciary while respecting the imperative of
judicial independence will always be a challenging task. We are fortunate to live in
an era when advancing technologies offer new ways of meeting the challenge.

Today, advancing technology is represented by the Internet. The Internet is a
uniquely powerful and effective tool for communication. It is a tool that did not exist
when Congress last revised the statute on judicial misconduct, much less when Con-
gress rewrote the provisions dealing with judges’ conflict of interest.

The current statutes represent a careful and balanced approach—although, as
outlined above, some fine-tuning is in order. But optimum operation of the systems
has been hampered because people often do not have the information they need.
That is where the Internet comes in.

The federal judiciary has shown itself to be innovative and service-oriented in its
use of the Internet in adjudication and case management. Appellate opinions can
be found on line on the day they are filed. Dockets can be searched through PACER.
Most intriguingly, some courts have initiated electronic filing systems “permitting
attorneys in selected civil cases to file documents with the Court and deliver them
to opposing parties directly from their computers using the Internet.” See, e.g.,
https:/ | ecf.cand.uscourts.gov /.

The same spirit can be applied to the matters that are the subject of this over-
sight hearing. As explained in Part III, courts can use the Internet to enhance the
visibility of the procedure for filing complaints against judges. This will make the
process more credible as well as more effective. As discussed in Part V, courts can
use the Internet to help judges avoid inadvertent violations of the conflict of interest
rules.

These suggestions are only a beginning. Other innovative uses of the Internet—
and of technologies not yet invented—will permit the courts to further strengthen
the mechanisms for preserving judicial integrity without impinging on judicial inde-
pendence.
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Table 1

Judicial Complaints Filed, Concluded, and Pending:
Fiscal Years 1995 through 2000

1995 1996* 1997  1998*  1999* 2000

Filed 567 529 680 1,035 782 696
Concluded 557 610 489 1,011 831 715
By Chief Judges 401 361 274 750 410 359
Dismissed 387 351 266 742 397 343
Corrective Action Taken 12 3 2 3 i 13
Withdrawn 2 7 6 5 2 3
By Judicial Councils 156 249 215 261 421 356
After Review of Chief Judge’s Dismissal®
Dismissed 155 248 213 257 417 354
Withdrawn — —_ - -
Action Taken 1 - - —

Referred to Judicial Conference

After Report by Investigative Committee

Dismissed 1 1 2 2 —

Withdrawn - - — — 2

Action Taken - — 1 2 - 2

Referred to Judicial Conference — - —

Pending 188 [107] 202 230 181 162
Summary

1995 1996 1997  1998*  1999* 2000

Total Concluded 557 610 489 1,011 831 715
Total Not Dismissed 15 10 9 10 15 18
Percent Not Dismissed 026 016 018 .009 018 025

'Source: Annual Reports (1997-2000) of the Director of the Administrative Office of U.S. Courts.
*Petition for review of a chief judge’s dismissal of a complaint.
*Revised.

EXECUTIVE SUMMARY
FEDERAL JUDICIAL MISCONDUCT

In the Judicial Conduct and Disability Act of 1980, Congress sought to provide
a mechanism for identifying and correcting judicial misconduct, without intruding
on judicial independence. The Act struck an appropriate balance by establishing a
system of decentralized self-regulation. The basic framework of the Act is sound, but
even the best of systems may require modification to meet changes in conditions or
perceptions over a period of time. In particular, the emergence of the Internet as
a ubiquitous vehicle for communication calls for rethinking of procedures estab-
lished in the pre-Internet era.

Proposed amendments. Experience suggests several modest modifications to the
statutory scheme. The statute should be amended to explicitly recognize the author-
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ity of the chief judge (a) to conduct a limited inquiry into the validity of the com-
plaint and (b) to dismiss the complaint if the limited inquiry demonstrates that the
allegations lack any factual foundation or are conclusively refuted by objective evi-
dence. Section 372(c)(3)A) should more fully specify other bases for dismissal that
can be identified on the face of the complaint. The Act should be amended to permit
petitions for review to be considered by a standing or rotating panel of the judicial
council, rather than by the entire council.

Visibility of the process. A major purpose of the mechanism established by the
1980 Act is to foster public confidence in the federal judiciary. To that end, the
mechanism must be visible. Visibility in this context entails two overlapping ele-
ments: the availability of the process must be made known to potential complain-
ants, and the results of the process must be made known to all who are interested
in the effective operation of the judicial system. On the available evidence, there is
a real question whether these goals are being realized.

At a minimum, the web site of every federal court should include a prominent link
to the rules and forms for filing a complaint under §372(c) concerning a judge of
that court. Beyond this, in the age of the Internet, more can and should be done
to disseminate information about the disposition of complaints by chief judges, coun-
cils, and special committees. The Federal Judicial Center should be encouraged to
conduct a study of the dispositions already on file there.

Assessing the record. The number of complaints filed against judges peaked in
1998; after that, the number has gone down in each successive year. The over-
whelming majority of complaints are dismissed, either by the chief judge or by the
judicial council upon review of the chief judge’s order. The paucity of meritorious
complaints may reflect the availability of alternate mechanisms for correcting judi-
cial misconduct, notably appellate review and informal processes. But the record is
less reassuring than it would be if the courts had been more energetic in publicizing
the existence of the complaint process.

JUDICIAL DISQUALIFICATION

Conflicts of interest. From time to time, a newspaper or advocacy group will pub-
lish an investigative report revealing that one or more judges have participated in
cases notwithstanding a conflict of interest that mandated disqualification under 28
USC §455(b). To minimize such situations, all federal courts should adopt the sys-
tem now used in the Northern and Southern Districts of Iowa: posting on their web
sites conflict lists for all judges of that court.

Recusals and en banc voting. 28 USC §46(c) provides that en banc hearing can
be ordered “by a majority of the circuit judges of the circuit who are in regular ac-
tive service.” Some circuits interpret “majority” to mean a majority of all active
judges, including judges who are recused. This means that recused judges are hav-
ing an influence on case outcomes that by definition they should not have. The stat-
ute should be amended to make clear that recused judges are not counted.

Mr. CoBLE. We are pleased to have been joined by the distin-
guished gentleman from east Tennessee, Mr. Jenkins.

Good to have you here, Bill.

Mr. Remington, the pressure is on you. Both witnesses came
within the 5-minute cycle. So heavy hangs the ax over your head.

STATEMENT OF MICHAEL J. REMINGTON, PARTNER, DRINKER
BIDDLE & REATH L.L.P.

Mr. REMINGTON. I hope to meet your expectations, Mr. Chair-
man. Thank you very much for the opportunity to testify.

I would also like to thank you and Mr. Berman for your very
kind introductions. It is true that I spent 13 years working for this
Subcommittee, and it is the best Subcommittee on the Judiciary
Committee; I am biased in that regard. I would like to commend
you and the Ranking Member, Mr. Berman, for your sterling lead-
ership of this Subcommittee.

I recently spoke with former Chairman Bob Kastenmeier about
this hearing, and he sends his best greetings and he underlined the
importance of this particular subject before you. This hearing
would also please the former Ranking Minority Member of the Full
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Committee, Hamilton Fish, who served on the Commission, and
just before his untimely passing in 1996, called me to his house
and asked me for a status update of the Commission’s rec-
ommendations.

I will make four points. First, outsiders sometimes forget, as you
stated, Mr. Chairman, that House rules require each standing
Committee to examine on a continuing basis the effectiveness of
laws and programs within the Committee’s jurisdiction. Oversight
is crucial to good government. Oversight actually improves inter-
branch communications and relations. Sometimes judges and exec-
utive officials forget about this fact.

Upon enactment of the 1980 act, this Subcommittee was specifi-
cally requested on the House floor by Caldwell Butler, former Re-
publican Member, to exercise oversight over judicial discipline. The
National Commission underlined the importance of this oversight
responsibility.

Second, article IIT provides that Federal judges shall hold their
offices during good behavior and shall receive compensation which
shall not be diminished while in office. These words, alongside the
impeachment clauses, represent the entire constitutional structure
for addressing issues of judicial misconduct.

Until 1980, the law of judicial discipline was essentially the law
of impeachment. The 1980 act, the product of this Subcommittee,
recognized that judicial independence and public accountability
could exist mutually, side by side. The act satisfied constitutional
parameters by asking the judiciary to self-regulate and thereby re-
serving removal authority to the House and Senate. The act estab-
lished a mechanism within the judicial branch to consider and re-
spond to complaints against judges.

Most complaints, virtually all complaints, are handled initially
by the chief judges of the circuits and then by the circuit counsel,;
while impeachable offenses, if they are identified, are forwarded to
this Committee through the Judicial Conference. I agree with Pro-
fessor Hellman that the 1980 act is working reasonably well.

Third, in 1990, Congress created the National Commission and
asked it to study problems related to judicial misconduct and to re-
port to Congress, the Chief Justice and the President.

In 1993, the Commission issued its final report fulfilling its stat-
utory mandate. None of the Commission’s recommendations con-
templated any constitutional amendments and none have been
adopted or ratified in the interim. The Commission nonetheless
identified a good number of statutory rule and administrative re-
forms that should occur within and between the three branches;
and I have given you a copy of those recommendations with a sta-
tus update.

In 1997, I was pleased to see that the ABA Commission on Sepa-
ration of Powers noted that Congress had not been sufficiently ap-
prised of the National Commission’s report and that hearings such
as this one, Mr. Chairman, should be held to consider appropriate
responses. As I said, my written statement gives you a status up-
date. I would be grateful if staff and the Committee Members
would take a look at the recommendations that have not yet been
implemented.
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Fourth, some final thoughts: Informal action has been and re-
mains the judiciary’s most common response to episodes of judicial
misconduct. Professor Hellman made that point. I agree with it.
The Federal Judicial Center, a jewel in the judiciary’s crown, will
soon be releasing a monograph on Federal case law, interpreting
the judicial disqualification statutes. This monograph should be
very helpful to the Subcommittee.

The Ethics in Government Act requires all judges to file personal
financial reports containing a full statement of assets, income and
liabilities, as well as those of spouses and dependent children. With
consideration for security concerns, these reports should be readily
available to the public.

There is no compelling need to create an administrative mecha-
nism within the judicial branch to review judicial education and
training programs attended by Federal judges. A statutory cure is
worse than the disease. We trust judges with the Republic; we can
trust them with judicial education. However, judges must routinely
consider the propriety of attending all-expense-paid seminars; and
the overall value of any gift must be reported.

In conclusion, I agree with Mr. Berman’s statement that our law
must ensure complete impartiality. In today’s climate, ask your-
selves whether you want a strong and independent judiciary that
maintains the highest level of ethics and conduct. I hope my testi-
mony will assist your affirmative response to that question.

Thank you, Mr. Chairman.

Mr. CoBLE. Thank you, Mr. Remington. And you cause nostalgia
to rear its head when you testify.

[The prepared statement of Mr. Remington follows:]

PREPARED STATEMENT OF MICHAEL J. REMINGTON

Mr. Chairman, I appreciate the opportunity to testify before the Subcommittee on
the important subject of “the operations of federal judicial misconduct and recusal
statutes.” In a time of terrorism and turmoil, the functioning of our institutions of
government is critically important. The federal judicial branch that has served this
nation so well for so long cannot be taken for granted. An independent federal judi-
ciary, which resolves not only constitutional questions but also statutory controver-
sies arising from this country’s criminal, antitrust, environmental and intellectual
property laws, to name a few, is a strong judiciary. But it must also be an account-
able and impartial judiciary that maintains the highest ethical standards.

By way of personal background, I was a counsel to this Subcommittee for nearly
thirteen years, and I served as its Chief Counsel from 1983 until 1990. I previously
served as a prosecutor in the U.S. Department of Justice and as Deputy Legislative
Affairs Officer in the Administrative Office of the U.S. Courts. I left the committee
staff in early 1991 to become Director of the National Commission on Judicial Dis-
cipline and Removal (“National Commission”) where I served for 18 months.

I currently am a partner in the law firm of Drinker Biddle & Reath LLP where
I co-chair the firm’s intellectual property group. I am also an adjunct faculty mem-
ber at two local-area law schools: Catholic University’s Columbus School of Law
(where I teach legislation) and George Mason University School of Law (where I
teach copyright). I have no client interests in the matters before the Subcommittee
this morning. This is my first formal appearance as a witness before the Sub-
committee.

Permit me to make a personal observation at the outset. I routinely follow the
operations and activities of the Subcommittee, and I am impressed beyond measure
by your stewardship, Mr. Chairman, and that of the Ranking Minority Member, Mr.
Berman, and by the leadership of the full committee under Chairman Sensen-
brenner and the Ranking Minority Member, Mr. Conyers. The Subcommittee and
the full Committee are in good hands.

You may be interested in knowing that my last legislative testimony on the sub-
ject before you was in Islamabad, Pakistan, before a joint session of staff and mem-
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bers of the Pakistan Senate and National Assembly. On behalf of The Asia Founda-
tion, I discussed parallel subjects of judicial and legislative independence. As we
speak, these issues are of increasing importance worldwide.

Two days before his untimely passing in 1996, I was fortunate enough to be with
Hamilton Fish, the former ranking member of this Committee and member (while
a Member of Congress) of the National Commission. Mr. Fish was a key and con-
scientious contributor, along with the former chairman of the Subcommittee, Robert
W. Kastenmeier, who served as chair of the National Commission after his retire-
ment. Among other items on his mind, Mr. Fish wanted an update on implementa-
tion of the National Commission’s recommendations. This hearing would please Mr.
Fish. I recently spoke with Bob Kastenmeier who not only sends his best greetings
to the Subcommittee but underlines the importance of the subject being scrutinized.

I. BACKGROUND

Not long ago, in June of 1986, this Subcommittee was referred Chairman Sensen-
brenner’s impeachment resolution, and was obliged to drop all other legislative busi-
ness in order to hold a hearing into the conduct of Judge Harry E. Claiborne (a
judge of the United States District Court of Nevada who had been convicted of two
felonies and was incarcerated at the time) and to draft articles of impeachment. Al-
most four months later, on October 9, 1986, the United States Senate removed
Judge Claiborne from office.

This Subcommittee crafted—with the cooperation of the federal judiciary and then
Chief Justice Warren E. Burger—the Judicial Councils Reform and Judicial Conduct
and Disability Act of 1980 (the “Act” or “1980 Act”).! The Act was the product of
extensive dialogue between the legislative and judicial branches of government.
Congress made its concern evident to the judiciary that there be in place a formal
and credible supplement to the impeachment process for resolving complaints of
misconduct or disability brought against federal judges, while the judiciary revealed
to Congress its concern that any such system not prove to be a cure worse than the
disease.

In 1986, Senate Majority Leader Robert Dole, in the wake of the Claiborne im-
peachment and removal proceedings, proposed the statutory establishment of a
study group to examine the scope of the problem of judicial discipline and impeach-
ment. A similar proposal was introduced in early 1990 by Chairman Kastenmeier
and Ranking Member Carlos Moorhead. The measure passed both the House and
Senate in late October, and was signed by President George Bush on December 1,
1990. By that time, two other federal judges had been impeached (and removed from
office) and two others prosecuted for violation of the federal criminal laws.

In my testimony, I will cover four issues: first, the need for affirmative and con-
tinuing oversight of judicial discipline statutes and methods; second, a brief assess-
ment of the 1980 Act; third, a review of the recommendations of the National Com-
mission, with a status update; and, fourth, a brief analysis of other judicial dis-
cipline methods and laws.

II. OVERSIGHT

As you know, the Rules of the House of Representatives require each standing
committee to “. . . review and study on a continuing basis, the application, adminis-
tration, execution, and effectiveness of laws and programs addressing subjects with-
in its jurisdiction. . . .” Rule X, clause 2, 107th Congress. In addition, each com-
mittee is further required continually, not just periodically, to review and study the
operation of federal entities which have authority over laws within the Committee’s
jurisdiction, any conditions or circumstances that may indicate the desirability of
enacting new or additional legislation, and to undertake future research and fore-
casting on matters within the Committee’s jurisdiction.

The importance of oversight is uncontestable because it assists the Congress in
understanding how particular laws are being implemented and how government
programs are being administered. Effective oversight is also very useful for govern-
ment officials responsible for administering programs because it gives them an op-
portunity to explain and justify their decisions and priorities. It also gives them the
chance to hear the views, including criticism, of Members of Congress who control
their budgets and can rewrite legislation. Oversight involves two-way communica-
tions designed to identify any subjects that could become serious problems, and then
attempts to resolve differences. Because it instills appreciation of each other’s proc-
esses and problems, oversight improves inter-branch relations.

1Public Law 101-650, 104 Stat. 5124, codified at 28 U.S.C. §§332, 372.
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As compared to other standing committees, the Judiciary Committee does not
have a subcommittee with overall oversight responsibility. Rather, oversight is often
exercised by the specific subcommittees. Historically, this Subcommittee has been
very diligent in exercising its oversight responsibilities, including over the federal
judicial branch of government. And the judicial branch generally is receptive to that
oversight. A representative of the Judicial Conference specifically referenced this
Subcommittee, stating that the Conference “has thoroughly cooperated in that over-
sight—and in fact has repeatedly sought and is now seeking more of it.”2 Upon en-
actment of the 1980 Act, this Subcommittee was specifically requested to exercise
oversight of judicial discipline. For example, Representative Caldwell Butler stated:
“I would like to impress on my colleagues the importance of conducting congres-
sional oversight in this most sensitive area.” On behalf of the Subcommittee, Chair-
man Kastenmeier promised “vigorous” oversight. He kept his promise. Periodic over-
sight was instrumental in reform by the judicial branch of rules promulgated to gov-
ern proceedings under the 1980 Act (the Illustrative Rules Governing Complaints
of Judicial Misconduct and Disability), and led to statutory amendments to the Act
in 1988 and 1990. This oversight hearing is part of that continuum.

Not without controversy and debate, the National Commission specifically consid-
ered the issue of oversight of judicial discipline and confirmed that the “House Com-
mittee on the Judiciary, within its jurisdiction, [should] exercise periodic oversight
of judicial discipline, judicial ethics, and criminal prosecutions of federal judges.” In
the view of the Commission, congressional oversight will help the judicial branch
enforce judicial ethics (including judicial disqualification and recusal) and admin-
ister the 1980 Act so as to prevent conditions that could lead to discipline and im-
peachment. In this regard, oversight will promote judicial accountability. It will also
help the legislative branch to understand how well the judiciary is generally doing
with its self-administration of judicial discipline matters. That understanding will
protect judicial independence by reducing the possibility that the Congress might
enact a different disciplinary scheme.3

A key aspect of oversight of judicial discipline is written into 28 U.S.C. §604(h)(2),
where the Director of the Administrative Office of the U.S. Courts must include in
his annual report a summary of judicial discipline and disability complaints, “indi-
cating the general nature of such complaints in which action has been taken.” With-
out t}}: Director’s annual reports, it is very difficult to assess the functioning of the
1980 Act.4

Also, oversight of the U.S. Department of Justice can be very useful. In the five
prosecutions of federal judges in the 1980s, there was apparently no timely commu-
nication to enable the House to have any meaningful say in the decision that crimi-
nal prosecution would precede impeachment. Congress was surprised by the pros-
ecutions. The communication problems should change, as the Commission rec-
ommends. In addition, explicit and implicit commitments were made during im-
peachment trials to examine alleged prosecutorial misconduct in the criminal cases
of the federal judges. Oversight can be helpful in such matters to assure the Con-
gress that its own impeachment powers are not being manipulated improperly, and
to develop a mechanism for communication between the House and the Department.

As part of its oversight, the Subcommittee should receive testimony from rep-
resentatives of the judicial and executive branches. To promote its understanding
of the functioning of the judicial misconduct statutes, the Subcommittee should also
gngagﬁ in informal meetings with high-level representatives of the other two

ranches.

III. THE 1980 ACT

The U.S. Constitution provides that federal judges shall “hold their Offices during
good Behavior,” and shall receive a Compensation “which shall not be diminished
during their Continuance in Office.” Art. III, 5 1. These words alongside the Im-
peachment Clauses represent the entire constitutional structure for addressing
issues of judicial discipline, disability, removal, and compensation. The Framers

2Federal Judicial Salary Control Act of 1981, Hearings Before the Subcommittee on Courts
of the Senate Committee on the Judiciary, 97th Cong., 2nd Sess. 37-38 (1982) (statement of
Hon. Elmo Hunter).

3 See Hearing on the Report of the National Commission on Judicial Discipline and Removal
Before the House Committee on the Judiciary Subcommittee on Intellectual Property and Judi-
cial Administration, 103rd Cong., 1st Sess. at 9-10 (1993) (remarks of Robert W. Kastenmeier);
see also Long Range Plan for the Federal Courts at 89 (Judicial Conference of the United States,
January 1995).

4See Judicial Business of the United States Courts, 2000 Annual Report of the Director 35—
37 (2000).
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worked long and hard over the system of checks and balances within the federal
government. They designed impeachment as the only check on the judicial branch
of government. In Federalist No. 79, Alexander Hamilton discussed the subject of
judicial accountability:

“The precautions for their responsibility are comprised in the article respecting
impeachments. They are liable to be impeached for mal-conduct by the House
of Representatives, and tried by the Senate, and if convicted, may be dismissed
from office and disqualified for holding any other. This is the only provision on
the point, which is consistent with the necessary independence of the judicial
character, and is the only one which we find in our own constitution in respect
to our own judges” (emphasis added).

Until 1980, the law of judicial discipline was largely the law of impeachment.

The 1980 Act recognized that judicial independence and public accountability are
not mutually exclusive. Prior to enactment, one highly respected federal judge (the
Honorable Frank M. Johnson, Jr.) noted: “judicial independence must incorporate
some notion of accountability.”5 The 1980 Act satisfied constitutional parameters by
asking the judiciary to self-regulate and by reserving removal authority to the
House and Senate. The Act establishes procedures and a mechanism within the ju-
dicial branch to consider and respond to complaints against judges. Most complaints
are handled initially by the chief judges of the circuits and then by the judicial
councils of the circuits, but when impeachable offenses are identified, the councils
and the Judicial Conference are empowered to refer the matter directly to Congress.

A. Circuit Councils. Section 332 of title 28, United States Code, provides that each
circuit shall have a judicial council. The circuit councils are the workhorses of fed-
eral judicial administration. Historically, the councils were the handiwork of Chief
Justice Charles Evans Hughes, who had the active support of the Chairman of this
Committee, Representative Hatton Sumners, whose portrait adorns this room’s
walls. Chairman Sumners had been a manager in the lengthy impeachment trail
in 1936 of Judge Halstead Ritter. Based on his experience, Chairman Sumners con-
cluded that there had to be a better mechanism to discipline federal judges. The re-
sult was the establishment of a decentralized entity with broad administrative au-
thority and responsibility.

As regards judicial discipline, however, the councils did not fulfill their original
vision. When a case involving the authority of a circuit council to discipline a judge
finally reached the U.S. Supreme Court, the Court found statutory language con-
cerning the council’s power to be ambiguous. Chandler v. Judicial Council of the
Tenth Circuit, 398 U.S. 74 (1970). In an important footnote, Chief Justice Warren
E. Burger supported the concept of statutorily granting the councils, as administra-
tive bodies, broadened enforcement authority with clarification of procedures to re-
view council orders. Id. at 85, n. 6.

That is exactly what happened in 1980 when Congress enlarged the authority of
the councils to include judicial discipline and disability and established a review
mechanism within the judiciary.® Congress opted against the establishment of an
independent “judicial misconduct and tenure” commission with delegation of the re-
moval function to the commission (which was thought to be of dubious constitu-
tionality).”

B. Judicial Discipline. Section 372(c) of title 28, United States Code, sets forth
a way for any person to complain about a federal judge who the person believes “has
engaged in conduct prejudicial to the effective and expeditious administration of the
business of the courts” or “is unable to discharge all the duties of office by reason
of mental or physical disability.” Subsection (c¢) also provides a procedure for the
handling of such complaints and permits the councils to adopt rules for the consider-
ation of complaints. The statutory scheme creates a tiered response within the judi-
ciary for responses to complaints, with authority residing initially in the chief judge
of the circuit (who can dismiss complaints and even fashion a complaint, if one has
not been filed), with assignment to special committees, if necessary, to investigate
complaints, then review by the circuit council and ultimately the Judicial Con-

( ;Fg)ank M. Johnson, Jr., “Judicial Independence Once More an Issue,” 65 ABA Journal 342
1979).

6For further information about aspects of the 1980 Act relating to the councils, see Rem-
ington, Michael J., Circuit Council Reform: A Boat Hook for Judges and Court Administrators,
1981 Brig.Y.L. Rev. 695.

7See generally Hearings on Judicial Independence: Discipline and Conduct Before the House
Committee on the Judiciary Subcommittee on Courts, Intellectual Property and the Administra-
tion of Justice, 101st Cong., 1st Sess. (1989); see also Kastenmeier, Robert W. & Remington, Mi-
chael J., Judicial Discipline: A Legislative Perspective, 76 Ky. L. Rev. 763 (1987-88) (reprinted
in hearing record at p. 105).
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ference in the most serious cases. The list of sanctions set forth in the statute in-
cludes: ordering, on a temporary basis, no further assignment of cases; censoring or
reprimanding by private communication; censoring or reprimanding by public an-
nouncement; certifying a disability; requesting a voluntary retirement; and such
other action as the council considers appropriate (except removal from office of a
lifetime-tenured judge).

In crafting the 1980 Act, this Subcommittee took extra steps to ensure its con-
stitutionality. The Subcommittee received extensive testimony, and requested and
reviewed a study of the American Law Division of the Library of Congress on the
subject. The House Committee Report had a special section on constitutionality. See
H. Rep. No. 1313, 96th Cong., 2nd Sess. (1980). The Senate requested its own anal-
ysis and debated the subject at some length on the Senate floor.

Every court that has adjudicated cases challenging the Act has found that it
passes constitutional muster. In 1986, the 11th Circuit found that the statute, far
from being an unconstitutional encroachment on the autonomy of the federal judici-
ary, strengthened the independence of the judicial branch as a whole. In re Certain
Complaints Under Investigation, 783 F. 2d 1488, 1507 (11th Cir. 1986), cert. denied,
106 S. Ct. 3273. Recently, the D.C. Circuit held that Article III of the Constitution
does not clothe federal judges with absolute immunity from lesser sanctions (from
public reprimand to taking cases away) contemplated by the 1980 Act. See McBryde
v. Committee to Review Circuit Council Conduct and Disability Orders of the Judi-
cial Conference of the United States, 2001 U.S. App. LEXIS 20843 (Sept. 21, 2001).

IV. THE NATIONAL COMMISSION

A. Background about the Commission. In 1990, Congress assigned three duties to
the National Commission: (1) to investigate and study problems and issues related
to the discipline and removal from office of lifetime-tenured federal judges; (2) to
evaluate the advisability of proposing alternatives to current arrangements for re-
sponding to any identified problems and issues; and (3) to submit to Congress, the
Chief Justice and the President a report of its findings and recommendations. The
Commission was not given authority to make recommendations regarding the judi-
cial appointments process.

In 1991, following selection and appointment of the thirteen commissioners by all
appointing authorities, Bob Kastenmeier was selected Chairman. The Commission
formally commenced its work in early 1992, reviewing presentations concerning his-
torical, constitutional, and current perspectives on judicial discipline and the re-
moval of life-tenured judges from office, and developing a general plan for identi-
fying policy questions genuinely in need of review. The Commission arranged for
consultancy studies 8 individually designed to explain existing laws, policies, percep-
tions, and the historical background. In addition, major contributions to the re-
search effort were made by two entities within this Subcommittee’s oversight juris-
diction, the Federal Judicial Center® and the State Justice Institute. Further, the
Library of Congress Law Library prepared a report on the removal and discipline
of judges in twenty-six countries and five international judicial organizations. Fi-
nally, a number of highly respected law firms contributed to the research efforts.
A list of the studies, many of which have lasting value, is attached as Appendix I.
Several were used during the impeachment proceedings of President Clinton.

The Commission also held public hearings, receiving testimony from more than
thirty witnesses, including a Congressman (Rep. Don Edwards of California, who
had served as a House Manager), a former Senator who had served as a Senate
Trial Committee chairman in recent impeachments (Charles McC. Mathias), four
additional Representatives with developed views about the House’s impeachment
role (Representative Applegate, Representative Field, Representative Hyde, and
Representative Sangmeister), two Senators who had served on Trial Committees
(Senator Rudman and Senator Levin), the Senate author of a constitutional amend-
ment (Senator Thurmond), attorneys who had served either Congress or judges in
impeachment proceedings, a Deputy Attorney General of the United States, and rep-
resentatives of concerned public interest organizations. A Roundtable Discussion of

8 See Research Papers of the National Commission and Judicial Discipline & Removal (1993);
see also Disciplining the Federal Judiciary, 142 Penn L. Rev. 1-430 (1993).

9 Of particular usefulness was the Center’s study on the “Administration of the Federal Judi-
cial Conduct and Disability Act of 1980” by Jeffrey N. Barr and Thomas E. Willging. See Re-
search Papers at 477; Jeffrey N. Barr & Thomas E. Willging, Decentralized Self-Regulation, Ac-
countability, and Judicial Independence Under the Federal Judicial Conduct and Disability Act
of 1980, 142 Penn. L. Rev. at 25.
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constitutional issues related to discipline and removal of life-tenured federal judges
was conducted by four constitutional law professors and a constitutional historian.10

After a series of public meetings, the Commission issued a draft report and ten-
tative recommendations which were subjected to three further days of hearings. On
August 2, 1993, the National Commission issued its final report. See Report of the
National Commission on Judicial Discipline & Removal (August 1993) (“Report”).

B. The U.S. Supreme Court’s decision in United States v. Nixon. While the Com-
mission was conducting its inquiry, on January 13, 1993, in Nixon v. United States,
506 U.S. 224 (1993), the United States Supreme Court upheld the Senate’s author-
ity to determine the method it uses for conducting impeachment trials, concluding
that the challenge to the Senate’s use of a Rule XI committee by former Judge
Nixon was not judicially reviewable. The decision underlined a textual commitment
in the Constitution regarding assignment of “sole” impeachment authority to the
House (to accuse) and the Senate (to judge). Writing for the Court, Chief Justice
Rehnquist stated that “judicial involvement in impeachment proceedings, even if
only for purposes of judicial review, is counterintuitive because it would eviscerate
the ’important constitutional check’ placed on the judiciary by the Framers.” 506
U.S. at 235. The House of Representatives should be mindful of the Nixon decision
because in exercising its sole power to indict a federal judge for violation of the
“good behavior” clause of the Constitution, judicial review is not possible unless a
textual provision of the Constitution is violated.

C. Report and Recommendations. Permit a brief summary of what I consider to
be the more significant recommendations and conclusions of the National Commis-
sion. All the recommendations and conclusions, with an implementation update, are
set forth in Appendix II. Despite the fact that I am testifying in my own capacity,
I have no reason to criticize any of the National Commission’s recommendations. In
fact, I readily embrace them.

1. Constitutional Questions. First, the National Commission concluded that re-
moval from office of judges who serve on good behavior under Article III by
means other than impeachment and conviction would require a constitu-
tional amendment. None of the Commission’s recommendations contemplated
any constitutional revisions. The reason is that none was deemed necessary.
In the final analysis, the Commission did not find that the House and Senate
should be relieved of the power and responsibility to make an independent
political judgment about the fitness of a federal judge to remain in office.

[Status: no constitutional amendments to federal judicial discipline arrangements
have been ratified.]

Having found the discipline and removal system not broken beyond repair, requir-
ing a constitutional restructuring, the Commission nonetheless identified a good
number of statutory, rule and administrative reforms that should occur within,
among and between the three branches of the federal government. However, the
Commission concluded that if current arrangements become wholly inadequate and
incapable of consequential improvements, radical reforms should be seriously con-
templated. But having carefully considered the relevant mechanisms of the three
branches, the Commission also concluded that substantial improvements are pos-
sible, and its recommendations are crafted to achieve that end.

The American Bar Association, which established a special task force to monitor
and evaluate the work of the National Commission, concurred with the Commis-
sion’s overall views and adopted a policy in favor of the 1980 Act. In a 1997 report
on “An Independent Judiciary,” the ABA Commission on Separation of Powers and
Judicial Independence noted that Congress had not been sufficiently apprised of the
Report of the National Commission and that hearings (such as this one) should be
held to consider appropriate response to problems in the judicial discipline and re-
moval arena.l! This should be done before consideration of any proposals for addi-
tional legislation or constitutional amendments in the area of judicial discipline.

Mr. Chairman, it took almost two centuries of American history to create a judi-
cial discipline mechanism; eight years after the National Commission’s Report is a
blink of an historical eye.

2. The Legislative Branch. When the situation presents itself, the House of Rep-
resentatives should give serious thought to expediting the impeachment proc-
ess, through acting prior to prosecution of a judge or immediately after con-
viction. Before the criminal trial of a federal judge, the House and the Jus-

10 See Hearings of the National Commission and Judicial Discipline & Removal (1993).
11The Report is available on the ABA’s website, <hitp:/ /www.abanet.org/govaffairs/judici-
ary/r6a.html>.
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tice Department should consult each other to determine together whether
impeachment should precede the criminal trial. Subject to statutory and
rules exceptions, the House should expeditiously obtain relevant wiretap and
grand jury information relating to the possible House impeachment and Sen-
ate trial of a federal judge.

In addition to conducting oversight, the Commission recognized the key role that
this Committee plays in the impeachment process and recommended that:

¢ The Committee acknowledge every judicial discipline complaint. The Com-
mittee should continue to keep a record of the number and nature of these
complaints, and report these data in its summary of activities. In serious
cases involving potentially impeachable conduct, the Committee should en-
gage in an inquiry or solicit the assistance of the Justice Department in such
an inquiry;

¢ The House should ensure that the Committee has the resources necessary to
deal with judicial discipline matters, and the resources and institutional
memory necessary to handle impeachment cases as they arise; and

¢ The Committee routinely receive from the Administrative Office all final or-
ders and accompanying memoranda required by the 1980 Act to be publicly
available.

[Status: although the Committee has exercised its oversight authority and has main-
tained the resources necessary to deal with judicial discipline and impeachment mat-
ters, it has not systematized its handling of judicial discipline complaints. It also has
not routinely received publicly available information from the Administrative Office.]

Again, when circumstances present themselves, given the wide latitude that the
Senate has to develop and implement impeachment trial procedures, the Senate
should consider experimenting with a variety of delegation approaches (including
use of masters) to simplify issues prior to any removal trial. Further, the Senate
should consider the establishment of a standard of proof in impeachment trials.
Moreover, the Senate should consider amending its Impeachment Rules to permit
a Rule XI Committee (trial committee) to make proposed findings of fact and rec-
ommendations to the Senate on articles of impeachment involving federal judges. Fi-
nally, following conviction of a federal judge in a Senate impeachment trial, the Sen-
ate should always decide whether to disqualify the judge from future public office.

[Status: because the Senate has not faced a judicial impeachment since issuance of
the Report, it has given little consideration to the Commission’s recommendations.]

One recommendation was directed to the Congress. When prosecution and convic-
tion of a federal judge occur first, the facts that were necessarily found in the crimi-
nal conviction should be used by Congress so as to make impeachment proceedings
or a Senate trial more efficient.

[Status: because no judicial impeachments have taken place since issuance of the Re-
port, this recommendation has not been implemented.]

3. The Executive Branch. The Commission concluded that the Department of
Justice should promulgate guidelines and procedures for government litiga-
tors and U.S. Attorney’s offices regarding the circumstances under and the
manner in which the mechanisms of the 1980 Act are utilized. Furthermore,
the Department of Justice should issue explicit guidelines and procedures for
the investigation and prosecution of federal judges, and that these guidelines
and procedures require the approval of the Attorney General for full-scale in-
vestigations and intrusive investigative techniques.

[Status: based on information and belief, the Department of Justice has not imple-
mented the Commission’s recommendations. In any event, the Committee should as
part of its oversight inquire of the Department whether it has improved its internal
procedures regarding the prosecution of sitting federal judges.]

4. The Judicial Branch. Numerous Commission recommendations were made to
the judicial branch. The Illustrative Rules should be revised in certain re-
gards, and then adopted by the circuit councils. Discipline under the 1980
Act should be possible for a judge’s delay in decision-making but only in un-
usual circumstances such as habitual failure to decide matters in a timely
fashion. Circuit chief judges and circuit councils should refer non-frivolous
criminal allegations to prosecutors or this Committee. The ethics code for
federal judges should be amended to expressly prohibit judicial misconduct
reflecting or implementing bias on the basis of race, sex, sexual orientation,
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religion, or ethnic or national origin, including sexual harassment; and such
misbehavior should be subject to discipline under the 1980 Act unless it is
“merits-related.” Each judicial circuit council should appoint a committee
(whose membership would include non-judges) to serve as a filter and con-
duit for serious complaints against federal judges. Orders dismissing com-
plaints against judges should contain more information than they now usu-
ally contain. A body of precedents should be developed in the field of judicial
discipline. The Judicial Conference and circuit councils should consider adop-
tion of judicial evaluation programs. Finally, the Supreme Court should con-
sider adopting policies and procedures for filing and disposing of complaints
against Supreme Court Justices.

[Status: a majority of the recommendations directed at the judicial branch have been
implemented administratively, but several have not including the appointment of
committees before the circuit councils to screen complaints, amendments to the ethics
code to prohibit various forms of discrimination or harassment, and a self-reporting
rule for judges who have been indicted, arrested, or informed that they are the target
of a federal or state criminal investigation.]

5. Legislative recommendations. The National Commission made only a handful
of recommendations for legislative action:

Provide that section 201 of Title 18, United States Code, be amended to
make clear that it does not authorize the removal of any lifetime-tenured
judicial officer. [Status: not enacted.]

Enact a statute to provide that a judge who has been convicted of a felony
shall not hear or decide cases unless the appropriate circuit council deter-
mines otherwise. /Status: not enacted.]

Provide that, upon conviction of a felony, a federal judge should cease to
accrue credit, through age of years of service, towards retirement (under
the rule of 80). [Status: Judicial Conference passed a resolution to this ef-
fect, but not enacted.]

Amend section 332 of Title 28, United States Code, to require each circuit
council to report annually to the Administrative Office the number and na-
ture of orders entered thereunder that relate to judicial misconduct or dis-
ability (including delay). [Status: enacted as an amendment to 28 U.S.C.
$332(g).]

Amend section 372 of Title 28, United States Code, to include as an addi-
tional ground of dismissal by a chief judge that the allegations in a com-
plaint have been shown to be plainly untrue or incapable of being estab-
lished through investigation. [Status: implemented administratively as an
amendment to the Illustrative Rules.]

Amend the public disclosure requirements under federal law to require a
federal judge either (1) to certify that, to the best of his or her knowledge,
information and belief, the judge does not, except as permitted by Canon
2(c), hold membership in any organization that practices invidious dis-
crimination on the basis or race, sex, religion, or national origin, or (2) to
list all organizations not exempted by Canon 2(c) of which the judge is a
member. [Status: not enacted.]

V. OTHER JUDICIAL DISCIPLINE METHODS AND LAWS

A. Informal Methods of Judicial Discipline. Section 332 permits the circuit coun-
cils, through their respective chief judges, to employ informal methods of resolving
problems. This authority is traditional, not textual. Informal action “has been and
remains the judiciary’s most common response to episodes of judicial misconduct.”
See Geyh, Charles Gardner, Informal Methods of Judicial Discipline, 142 U. Penn.
L. Rev. 243, 280 (1993). Professor Geyh, a former counsel to this Committee, also
identifies two further devices with disciplinary implications: (1) appeal and man-
damus; and (2) peer influence. Appeal and mandamus are relatively weak tools to
address judicial misconduct because they are applied on a case-by-case basis and do
not appear to be sanctions. Peer pressure may be effective but is largely invisible
to the public eye. Nonetheless, an understanding of these informal processes is es-
sential to a fuller understanding of judicial discipline.

B. Judicial Disqualification and Recusal. An individual’s right to have a case
heard before an impartial judge is protected by the Due Process Clause of the Fifth
Amendment and sections 144 and 455 of title 28, United States Code. These con-
stitutional and statutory provisions enable litigants to request that a judge recuse
himself or herself on counts of bias of conflict of interest.
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Section 144 authorizes a litigant to disqualify a judge by filing a timely and “suffi-
cient affidavit that the judge before whom the matter is pending has a personal bias
or prejudice either against [the litigant] or in favor of any adverse party.” In com-
parison, section 455 provides that a judge must “disqualify” himself or herself from
any proceeding in which the judge’s impartiality might reasonably be questioned or
in any case in which the judge, or members of his or her family, are parties to the
case or have a financial interest in a party to the case. Although the standards for
a finding of bias or partiality would appear easy to meet, they are not. Recusal ap-
pears to be rare, and reversal of a refusal to recuse is even rarer. Inherent in these
statutes’ requirements that a judge disqualify or recuse if bias or partiality reason-
ably may be questioned is a fundamental principle that our justice system must sat-
isfy an appearance of justice.

As compared to judicial discipline which is administered by the relevant circuit
council and the Judicial Conference, judicial recusal is determined on a case-by-case
basis by individual federal judges. An understanding of how well section 144 and
section 455 are working requires an analysis of the case law. It is my understanding
that the Federal Judicial Center will soon be releasing a descriptive monograph on
federal case law interpreting the judicial disqualification statutes. I recommend that
the Subcommittee examine this monograph very closely, and if further prescriptive
research is necessary, that the Subcommittee request the Center to do so.

C. Judicial Ethics. Federal judges must satisfy exacting ethical standards regard-
ing personal finances. The Ethics in Government Act of 1978, as amended, requires
all judges to file personal financial reports containing a full statement of assets, in-
come, and liabilities as well as those of spouses and dependent children. Pub. L. No.
95-521, 92 Stat., 1824, 1851-61. The reports are to be made available to the public.
However, to the best of my knowledge, the judges’ financial disclosure forms are ex-
tremely difficult to obtain. As regards judicial officers, the Act is administered by
the Judicial Conference which has established a Judicial Ethics Committee to assist.
In past years, this Subcommittee has conducted continuing oversight of the Judicial
Ethics Committee. I am honored to appear on a panel with the Chairman of that
Committee.

D. Review of Judicial Education and Training Programs. After the media reported
stories after federal judges’ attendance at expense-paid educational seminars whose
sponsors accept funding from corporate foundations and other entities with a poten-
tial interest in the outcome of federal litigation involving topics covered by the sem-
inar, judicial education became a hot topic. A legislative proposal was introduced in
the Senate to create an administrative mechanism within the judicial branch to re-
view judicial education and training programs attended by federal judges. See S.
2990 (Kerry/Feingold), 106th Cong., 2nd Sess. (2000), the Judicial Education Reform
Act of 2000. Although it contains exceptions, S. 2990 essentially bans privately-
funded seminars by prohibiting judges from accepting private seminars as gifts. The
legislation also creates a Judicial Education Fund and delegates authority to the
Board of the Federal Judicial Center to approve seminars. Information about any
seminar must be posted on the Internet, and the Judicial Conference is authorized
to promulgate guidelines for the Center’s approval process.

In my opinion, such legislation is not sound public policy. If individuals appointed
by the President and confirmed by the Senate can be entrusted with lifetime tenure
and Article IIT authority, they certainly can be entrusted with the responsibility of
choosing educational seminars and programs. “Judges are continually exposed to
competing views and arguments and are trained to weigh them.” 12 The proposal im-
plicates (negatively, I believe) academic freedom and First Amendment rights. The
education of judges serves the public interest. That a lecture or seminar espouses
a particular viewpoint (conservative, liberal, or libertarian) should not preclude a
judge from attending.

However, judges should routinely consider the propriety of attending all expense
paid seminars, including any appearance of impropriety. Payment of tuition, reim-
bursement of expenses, and the overall value of the gift that accrues from attend-
ance at privately-funded seminars must be timely and accurately disclosed by
judges. Attendance at a seminar funded by an entity with a direct or significant in-
terest in matters before the judge strikes me as improper. Judicial ethics rules re-
quire judges, prior to attending any privately-funded seminar, to investigate the
sponsors and funding sources for the seminar. Oversight hearings like this one
should shine light on judges who fail to do so. The Judicial Conference’s Codes of
Conduct Committee routinely entertains requests for advice from individual judges
and provides guidance on a case-by-case basis. If abuses occur (e.g., a failure to re-

12 Committee on Codes of Conduct Advisory Opinion No. 67 (August 20, 1980, revised July
10, 1998).
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port or an unwillingness to take the Committee’s advice), resort should be made to
the chief judge of the appropriate circuit pursuant to the 1980 discipline Act.

The federal judiciary has a Federal Judicial Center that is legislatively assigned
the role of providing educational programs for judges on a wide variety of subjects.
Judicial education by a public institution is particularly important for newly-ap-
pointed judges in areas about which they know little. In my opinion, the Center is
one of the jewels in the judiciary’s crown. To reduce the lure of non-government
seminars at resort locations, the Subcommittee may wish to encourage the Appro-
priations Committee to augment the Center’s budget so that more in-house edu-
cational programs can be presented.

E. The Appointments Process. A final word should be said about the appointments
process which serves as the first line of defense against the corrupt, incapable, bi-
ased or intemperate judge. By requiring presidential nomination with the advice
and consent of the Senate for the confirmation of lifetime-tenured judges, the Con-
stitution is rooted in the proposition that only the most qualified and respected
members of the legal profession should be appointed as federal judges. There is real-
ly no excuse for the appointment of individuals who are likely to engage in judicial
misbehavior on the bench.

VI. CONCLUSION

In conclusion, our system of judicial misconduct and disability appears to be work-
ing tolerably well. I commend the Committee for conducting an oversight hearing
on the operations of federal judicial misconduct statutes. In determining which path
to take based on your oversight, please remember the constitutional counterweight
of judicial independence. In difficult times, the judiciary is a rock of stability. Please
also remember that judicial independence must accommodate some notion of ac-
countability. An independent judiciary is an impartial judiciary. The Hamiltonian
concern for protecting the judiciary from the other two branches provides a strong
argument for effective disciplinary procedures, short of impeachment, within the ju-
dicial branch. Towards this end, permit me to leave you with the following rec-
ommendations:

¢ Committee Oversight. Continue your vigorous oversight of judicial independ-
ence and accountability by hearing from representatives of the U.S. Depart-
ment of Justice and high-ranking judicial officers.

¢ Assess why the Justice Department did not implement the National Commis-
sion’s recommendations.

¢ Assess why the federal judicial branch did not implement various Commission
recommendations, and particularly, why the Administrative Office of the U.S.
Courts does not make available to the Committee all final orders and accom-
panying memorandum required by the 1980 Act to be publicly available, and
why the judicial branch is so hesitant to make information publicly available
about the 1980 Act.

* Institutional Resources of the House Committee on the Judiciary. Consider
and acknowledge every judicial discipline complaint and keep a record of com-
plaints; maintain the resources necessary to deal with judicial discipline and
impeachment matters; and review all final orders required by the 1980 Act
to be publicly available.

¢ Legislative Proposal. Draft legislation to provide that, upon conviction of a fel-
ony, a federal judicial should cease to accrue credit, through age or years of
service, towards retirement, and that a judge who has been convicted of a fel-
ony not hear or decide cases unless the appropriate circuit council determines
otherwise, and to implement other Commission legislative recommendations.

¢ Public Accountability of Financial Disclosure Forms. Conduct an investigation
of the availability to the public of judges’ financial disclosure forms, and the
accuracy of those forms.

¢ Judicial Recusal. Review the impending Federal Judicial Center descriptive
monograph on the functioning of the judicial disqualification and recusal stat-
utes, and, if necessary, receive a special briefing by the Center and ask that
further prescriptive research be undertaken.

* Systematic Evaluation of the 1980 Act. Request the federal judiciary to update
a previous study that was undertaken in June 1992 to assess whether the Act
was working as intended and whether sufficient information is available to
the public and Congress to permit meaningful oversight.

Fast forward a couple of years as trials are being conducted against terrorists, or
appeals are being heard in such cases, and ask yourself whether you want a strong,
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and independent judiciary that maintains that highest level of ethics and conduct,
one that is fearless and incorruptible. I hope that my institutional memory, the Re-
port and research papers of the National Commission, and my testimony will assist
your answer to this question as well as your consideration of the other important
issues before you.

Mr. Chairman, I am available to answer any questions that you or Members of
the Subcommittee might have.

IL.
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APPENDIX II
NATIONAL COMMISSION ON JUDICIAL DISCIPLINE AND REMOVAL

LIST OF CONCLUSIONS AND RECOMMENDATIONS
WITH AN IMPLEMENTATION UPDATE*
NOVEMBER 29, 2001

CONSTITUTIONAL ISSUES

The Commission concludes that Article III judges constitutionally may be prosecuted,
convicted, and punished, and that the punishment may lawfully include incarcer-
ation.

The Commission concludes that Article III judges constitutionally may be subjected
to state prosecution and incarceration. Although Congress has power to create some
privileges against such prosecutions, the Commission concludes that such statutory
privileges would be unwise.

The Commission concludes that a circuit council constitutionally may use its statu-
tory authority to assign and reassign cases, and otherwise control the judicial duties,
of a judge who has become disabled.

The Commission further concludes that a circuit council constitutionally may use its
statutory authority to control the assignment and reassignment of cases and other
Jjudicial functions of an implicated judge during the criminal process, from investiga-
tion and indictment through the expiration of sentence, including a term of proba-
tion.

The Commission concludes that a statute providing for the removal from office of
Jjudges who serve on good behavior under Article III by means other than impeach-
ment and conviction would be unconstitutional.

The Commission recommends that section 201 of title 18, United States Code, be
amended to make clear that it does not authorize the removal of any judicial officer
who serves during a term specified in the Constitution.

The Commission concludes that a statute under which a judge’s compensation would
be suspended on the basis of a criminal conviction would be unconstitutional.

The Commission recommends adoption of a statute under which a judge who has
been convicted of a felony shall not hear or decide cases unless the circuit council
determines otherwise.

The Commission recommends retaining the political mechanism of impeachment by
the House and trial by the Senate as now provided in the Constitution. The impeach-
ment process is the sole appropriate means for the removal of life-tenured judges.

The Commission recommends against a constitutional amendment under which con-
victed judges would be removed automatically.

The Commission recommends against the creation of a new organ of government that
would have the authority to discipline and remove federal judges.

The Commission opposes the suggestion that Congress should be able to determine
by statute the way in which federal judges are removed.

The Commission opposes any proposal under which the Supreme Court would par-
ticipate in the removal of federal judges.

The Commission concludes that the current constitutional standard for impeachment,
as interpreted over the years, has been adequate to its purpose and recommends that
it not be amended.

LEGISLATIVE BRANCH

The Commission recommends that the House Committee on the Judiciary continue
to acknowledge every judicial discipline complaint. In serious cases involving poten-
tially impeachable conduct, the Committee should conduct a follow-up inquiry or so-
licit the aid of the Justice Department in such an inquiry. The Committee should
continue to keep a record of the number and nature of these complaints, and report
these data each Congress.

The Commission recommends that the House ensure that its Committee on the Ju-
diciary has the resources to deal with judicial discipline matters, and the resources
and institutional memory necessary to deal with impeachment cases as they arise.
The Commission recommends that the House Committee on the Judiciary
and the Justice Department—upon obtaining information that a federal
judge has committed criminal acts that may be inconsistent with continued
service on the bench—work cooperatively to resolve the removal issue, in-
cluding, if desirable, postponing criminal proceedings.
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The Commission recommends that the executive and judicial branches share with
Congress information that might be useful to it when it considers whether to im-
peach a federal judge, subject to exceptions necessary to the law enforcement func-
tion and to protect serious confidentiality interests. Congress should enact legisla-
tion, with proper safeguards, to facilitate the exchange of this information in appro-
priate circumstances.

The Commission recommends that the House avoid repetition of prior fairly con-
ducted proceedings. When impeachment proceedings follow criminal convictions,
issue preclusion should be used except in unusual circumstances.

The Commission recommends that the House dispense with the filing of a “replica-
tion” to a respondent judge’s answer.

The Commission recommends that the Senate consider experimenting with a variety
of delegation approaches (including use of masters) to handle pretrial issues (espe-
cially discovery) prior to any removal trial.

The Commission recommends that the Senate consider amending its rules to permit
a Rule XI Committee to transmit to the full Senate each Committee member’s indi-
vidual views regarding proposed findings of fact and recommendations on individual
articles of impeachment.

The Commission recommends that the Senate consider adopting rules tailored to
impeachment trials in which evidence is heard in a Rule XI Committee.

The Commission recommends that the Senate apply issue preclusion to matters nec-
essarily determined against a judge in a prior criminal trial except in unusual cir-
cumstances.

The Commission recommends that the Senate compile a manual of impeachment
source materials for participants in the proceedings and other interested parties.
The Commission recommends that the House Committee on the Judiciary,
within its jurisdiction, exercise periodic oversight of judicial discipline, ju-
dicial ethics, and criminal prosecutions of federal judges.

The Commission recommends that the Senate review its confirmation proceedings
involving judges prosecuted since 1980 to determine whether those proceedings were
thorough and whether they revealed any problems suggesting a danger of mis-
conduct by the nominees. The Senate review should be forward-looking, designed to
avoid problems in the future.

The Commission recommends that the House determine, in its resolution, whether
to seek both removal and disqualification in each impeachment proceeding.

The Commission recommends that, regardless of whether the House asks for dis-
qualification, the Senate vote on disqualification from holding future office as well
as on removal from office of judges convicted in impeachment trials.

The Commission concludes that no formal institutional linkages need be established
among or between the branches of government. A permanent National Commission
on Judicial Discipline and Removal is not necessary.

The Commission recommends informal meetings of high-level representa-
tives of the three branches of the federal government to promote oversight
and understanding of judicial discipline, disability, and impeachment.

The Commission recommends that the Administrative Office routinely provide the
House Committee on the Judiciary with all final orders and accompanying memo-
randa required by the 1980 Act to be publicly available.

EXECUTIVE BRANCH

The Commission recommends that the Justice Department promulgate guidelines
and procedures for its attorneys regarding the circumstances under and the manner
in which the mechanisms of the 1980 Act are to be utilized.

The Commission recommends that convicted judges who fail to accept responsibility
for their conduct not receive reduced sentences, and in any event that sentencing
judges be sensitive to the effects of their sentences on the decision of a convicted
judge to resign voluntarily from judicial office.

The Commission recommends that the FBI and the Justice Department issue ex-
plicit guidelines and procedures for the investigation and prosecution of federal
judges, and that these guidelines and procedures require the approval of the Attor-
ney General for full-scale investigations and intrusive investigative techniques.

The Commission recommends that the Justice Department consult with the U.S.
House of Representatives at appropriate times during an investigation and prosecu-
tion of a federal judge, whenever the facts suggest that impeachment is a likely out-
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come. The timing of impeachment and criminal proceedings should be a matter dic-
tated by the facts and circumstances of each case. Ideally, this decision should be
made by mutual agreement of the branches.

The Commission recommends that FBI full-field investigations of judicial candidates
be as comprehensive as reasonably possible to ensure sound judgments about their
integrity and qualifications.

JUDICIAL BRANCH

The Commission recommends that Illustrative Rule 1(e) be revised to pro-
vide that the complaint procedure may not be used to force a ruling on a
particular motion or other matter that has been before the judge too long;
a petition for mandamus can sometimes be used for that purpose. Dis-
cipline under the 1980 Act may be appropriate, however, for (1) habitual
failure to decide matters in a timely fashion, (2) delay shown to be founded
on the judge’s improper animus or prejudice against a litigant, or (3) egre-
gious delay constituting a clear dereliction of judicial responsibilities. The
Commission also recommends that all councils and the several courts sub-
ject to the 1980 Act adopt this Illustrative Rule as revised. [Change made to
the commentary of the Illustrative Rule.]

The Commission recommends that a chief judge or circuit council dis-
missing for lack of jurisdiction non-frivolous allegations of criminal con-
duct by a federal judge bring those allegations, if serious and credible, to
the attention of federal or state criminal authorities and of the House Judi-
ciary Committee. In situations where the chief judge or circuit council be-
lieve it inappropriate to act as an intermediary, the Commission rec-
ommends that they notify the complainant of the names and addresses of
the individuals to whose attention the charges might be brought.

The Commission recommends that the 1980 Act be amended to include as
an additional ground for dismissal by a chief judge that the allegations in
a complaint have been shown to be plainly untrue or incapable of being es-
tablished through investigation. [Illustrative Rule amended.]

The Commission recommends that the Judicial Conference of the United States add
to the text of Canon 2 or Canon 3 of the Code of Conduct for United States Judges
an express prohibition of judicial behavior that reflects or implements bias on the
basis of race, sex, sexual orientation, religion, or ethnic or national origin, including
sexual harassment. Unless the complaint’s allegations are directly related to the
merits of a decision or procedural ruling, such behavior in a judicial capacity is an
appropriate subject for discipline under the 1980 Act.

The Commission recommends that the bar and the federal judiciary in-
crease awareness of and education about the 1980 Act among lawyers,
judges, court personnel, and members of the public. As one part of such ef-
forts, each circuit council that has not already done so should publish its
rules under the Act in United States Code Annotated, and a reference to
the 1980 Act and the circuit council’s rules should be included in the local
rules of each district court.

The Commission recommends that each circuit council charge a committee or com-
mittees, broadly representative of the bar but that may also include informed lay
persons, with the responsibility to be available to assist in the presentation to the
chief judge of serious complaints against federal judges. Such groups should also
work with chief judges in efforts to identify problems that may be amenable to infor-
mal resolutions and should initiate programs to educate lawyers and the public
about judicial discipline. The Commission also encourages other institutions, includ-
ing the organized bar, to take an active interest in the smooth functioning and wise
administration of formal and informal mechanisms that address problems of judicial
misconduct and disability.

The Commission endorses Illustrative Rule 4(b) and recommends that the
1980 Act be amended to provide that a chief judge may conduct a limited
inquiry into the factual support for a complainant’s allegations but may
not make findings of fact about any matter that is reasonably in dispute.

The Commission recommends that chief judges seek assistance from quali-
fied staff in reviewing complaints and preparing orders. It encourages
chief judges to consult other judges who may be helpful in the process of
complaint disposition. The Commission does not believe that the 1980 Act,
including its provision on confidentiality, constitutes a barrier to such as-
sistance or consultation.
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The Commission recommends that the Illustrative Rules be amended to
permit chief judges and judicial councils to invoke a rule of necessity au-
thorizing them to continue to act on multiple judge complaints that other-
wise would require multiple disqualifications.

The Commission recommends that all judicial councils adopt and strictly
adhere to Illustrative Rule 17 as it relates to the public availability of a
chief judge’s orders dismissing complaints or concluding proceedings and
any accompanying memoranda. Care should be taken to eliminate informa-
tion that would identify the judge or magistrate. If action by the judicial
councils or the Judicial Conference does not result in national uniformity
on the issue within a reasonable period of time, the Commission rec-
ommends that the 1980 Act be amended to impose it.

The Commission recommends that council rules regarding confidentiality
should be nationally uniform. The relevant provisions of the Illustrative Rules
should be adopted to that end, but the uniform rules should not provide for auto-
matic transmittal of a copy of complaints to the chief judge of the district court and
the chief judge of the bankruptcy court. They should, however, authorize a
chief judge to release information, with appropriate safeguards, to govern-
ment entities or properly accredited individuals engaged in the study or
evaluation of experience under the 1980 Act. [Adopted by some circuits; not
all.] If action by the judicial councils or the Judicial Conference does not
result in national uniformity on the issue within a reasonable period of
time, the Commission recommends that the 1980 Act be amended to impose
it.

The Commission recommends that, as provided in Illustrative Rule 4(f), a
chief judge who dismisses a complaint or concludes a proceeding should
“prepare a supporting memorandum that sets forth the allegations of the
complaint and the reasons for the disposition.” This memorandum should
“not include the name of the complainant or of the judge or magistrate
whose conduct was complained of.” In the case of an order concluding a
proceeding on the basis of corrective action taken, the supporting memo-
randum’s statement of reasons should specifically describe, with due re-
gard to confidentiality and the effectiveness of the corrective action, both
the conduct that was corrected and the means of correcting it. If action by
the judicial councils or Judicial Conference does not result in national uni-
formity on the issue within a reasonable period of time, the Commission
recommends that the 1980 Act be amended to impose it.

The Commission recommends that the Judicial Conference devise and
monitor a system for the dissemination of information about complaint dis-
positions to judges and others, with the goals of developing a body of inter-
pretive precedents and enhancing judicial and public education about judi-
cial discipline and judicial ethics.

The Commission recommends that the Judicial Conference, assisted by the
Administrative Office, reevaluate the adequacy of all data and reports
gathered and issued concerning experience under the 1980 Act, including
the system used to provide such data and reports in each circuit. The Com-
mission also recommends that, as part of such general reevaluation, consid-
eration be given to gathering and reporting data on complaints about bias
on the basis of race, sex, sexual orientation, religion, or ethnic or national
origin, including sexual harassment.

The Commission recommends that section 332 of Title 28, United States
Code, be amended to require each circuit council to report annually to the
Administrative Office of the U.S. Courts the number and nature of orders
entered thereunder that relate to judicial misconduct or disability (includ-
ing delay).

The Commission recommends that the Judicial Conference adopt a uni-
form policy on the limitations a judicial council should impose on a judge
who is personally implicated in the criminal process. At a minimum that
policy should include ordinarily relieving a judge under indictment from
all judicial responsibilities through to the end of the criminal process and
imposing appropriate constraints on judicial responsibility where a judge
is under investigation.

The Commission recommends that Congress consider enacting a statute providing
that, upon conviction of a felony (or more specifically defined crimes), a federal judge
shall cease to accrue credit, through age or years of service, toward retirement
under the Rule of 80. [Judicial Conference passed a resolution to this effect.]
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The Commission recommends that the Judicial Conference and the circuit
councils consider programs of judicial evaluation for adoption in the fed-
eral courts.

The Commission recommends that the Judicial Conference reexamine the practice
of specifically notifying a federal judge when a request for access to the judge’s fi-
nancial disclosure forms is made, to determine if valid security or other concerns
justify continuation of the practice. [Judicial Conference reexamined the practice but
expressly rejected any change.]

The Commission recommends that the public disclosure requirements under federal
law be amended to require a federal judge either (1) to certify that, to the best of
his or her knowledge, information and belief, the judge does not, except as permitted
by Canon 2(c), hold membership in any organization that practices invidious dis-
crimination on the basis of race, sex, religion, or national origin or (2) to list all or-
ganizations not exempted under Canon 2(c) of which the judge is a member.

The Commission recommends that the Judicial Conference adopt a mandatory self-
reporting rule that requires federal judges to inform designated authorities (e.g., the
circuit chief judge), on a confidential basis, whenever they have been indicted, ar-
rested, or informed that they are the target of a federal or state criminal investiga-
tion. Such a rule should not apply to minor offenses. [Judicial Conference only urged
each council to adopt a mandatory self-reporting rule.]

The Commission recommends that the Supreme Court may wish to consider the
adoption of policies and procedures for the filing and disposition of complaints alleg-
ing misconduct against Justices of the Supreme Court.

The Commission recommends that each circuit that has not already done so conduct
a study (or studies) of judicial misconduct involving bias based on race, sex, sexual
orientation, religion, or ethnic or national origin, including sexual harassment, and
of the extent to which the 1980 Act and other existing mechanisms and programs,
including judicial education, are adequate to deal with it. The Judicial Conference
should monitor the implementation of this recommendation and when such studies
have been completed, consideration should be given both locally and nationally with-
in thec:1 judiciary to such changes in policies, procedures, and programs as are war-
ranted.

*Italic signifies a conclusion or recommendation that does not require implementa-
tion. Bold signifies a conclusion or recommendation that has been implemented.

Mr. CoBLE. Your Honor, it is good to have you here. Judge
Osteen, you are recognized as the final witness on this panel.

STATEMENT OF THE HONORABLE WILLIAM L. OSTEEN, U.S.
DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF NORTH
CAROLINA

Judge OSTEEN. Mr. Chairman, Members of the Committee, Mr.
Kendall, Mr. Remington and Professor Hellman, I want to thank
you for the opportunity to be here today.

Mr. Chairman, one correction that I would like to make your in-
troduction. As I recall, 30 years ago when we worked together, we
worked together and not for each other. I was not your boss. But
I remember us working together well, and I shall remember those
days with a great deal of pleasure. Thank you for your contribu-
tion.

Mr. CoBLE. Thank you. But you were still my boss.

Judge OSTEEN. Mr. Chairman and Members of the Committee, I
would like to rest on the testimony that I have submitted to you.
I am confident that Members of the Committee will read what I
had to say, and I tried to draft it with care to present the points
that I was trying to make.

In summary, my field generally deals with two of the things that
have been discussed here and may be on your agenda. One is the
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recusal statute of 28 U.S.C. 455, which is the embodiment of the
canon of ethics 3C(1), including C subdivision.

I want to say, Mr. Chairman, a couple of things about the attend-
ance at seminars. I have been there. I have attended the FREE
seminar—that is capital F-R-E-E. I have attended the George
Mason seminars—three of them. And I want to say, Mr. Chairman,
that in my opinion, an effort to stifle the free flow of human dis-
course would be a serious matter. Judges, I believe, try to do what
they can properly and with ethical considerations at all times; and
I believe in this day, when we have substantial new legislation
coming in, substantially new ideas on various aspects of each piece
of that legislation, that a judge simply cannot keep up with some
things without the help of the Federal Judicial Center and the
independent help that it receives from other sources.

But, particularly, I want to talk about the kind of help that has
come from the seminars that I have attended. It is not telling
judges how to judge—not at all. It is telling judges, here are some
alternative things that you may think about, which may include an
opportunity to exercise your mind. And I think one of the most es-
sential things that we can require of judges today is that we do try
to exercise our minds and not close ourselves in.

So, Mr. Chairman, with what I have said in the testimony that
has been previously submitted, I do want to say that I believe that
an opportunity for judges to obtain information, even not in the
field of judicial concern, but in other fields—in music, in philosophy
and all of the other courses that might be available—it is helpful
to judges to have access to that kind of information.

I do believe that Advisory Opinion 67 is viable and active. There
seems to be some slight indication here that this is all something
new and has suddenly been discovered in the last year or two, that
judges are attending some seminars. There is nothing new about
this, Mr. Chairman. It has been going on, to my knowledge, for 30
years and there is nothing secret about it. It is open. Turn to Web
sites and you will find exactly what is on the menu of these various
programs.

Now, I realize I am constrained by time limitations, so I want to
turn just a moment to the question of recusal because of stock own-
ership. I submit, Mr. Chairman and Members of the Committee,
that the judiciary has not done a perfect job, because I don’t believe
that I will ever see the time that perfection is obtained in any field.
But we strive for it, and that is what we look for.

So is this question that is raised legitimate from the standpoint
of consequence or size or volume? I say no, Mr. Chairman. I say,
there have been mistakes made; but I also say, if you take every
challenge that has been raised—which I do not—to the failure to
recuse, you will find that there have been less than 100 over the
last 3 years.

A review of how many cases are handled by judges in the last
3 years, taking a 2-year average, would be 560,000 cases. That
means of the ones that had been found by judges themselves, by
a committee or by individuals, that means that .00017 percent had
some allegation of wrongdoing about them. To put that in another
form, that is 17 ten-thousandths of a percent in which there is an
allegation that something might be wrong.
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Maybe we will get an opportunity to answer questions, which I
will be happy to do on either of those two topics or anything else
that may be posed to me. But I thank you for the opportunity to
be here.

Mr. CoBLE. Thank you, Your Honor.

[The prepared statement of Judge Osteen follows:]

PREPARED STATEMENT OF WILLIAM L. OSTEEN

Mr. Chairman and Members of the Subcommittee:

I thank you for the opportunity to address the subject of seminars for judges and
the subject of judicial recusal, as the latter is addressed in 28 United States Code
§455 and Canon 3C(1)(c) of the Code of Conduct for United States Judges.

I. PRIVATELY FUNDED SEMINARS

INTRODUCTION

I would expect that the members of your Committee would have little idea of who
I am, so please allow me to introduce myself as it may be material to the matters
for your consideration. From my childhood through college, my father served as a
probation officer in the federal courts. In that atmosphere, I learned a great respect
for the federal judiciary. During law school, my admiration for the integrity of the
court increased with each opportunity I had to visit the federal district court. Judge
Johnson J. Hayes of the Middle District of North Carolina was my first hero.
Throughout 30 years of private practice of law, my specialization was almost exclu-
sively in federal court litigation, both civil and criminal. My private practice was
interrupted by the five years I served as United States Attorney. Ten years ago, I
was appointed to the federal bench. I have for six years been a member of the Judi-
cial Conference’s Committee on Codes of Conduct. I presently serve as its chairman.
I do not consider myself an expert in the field of ethics for federal judges, but I am
an avid student of the subject. The only experts of my acquaintance are Judge Ray-
mond Randolph of the D.C. Circuit and Judge Carol Amon of the Eastern District
of New York, both former Chairs of this Committee, along with two current mem-
bers of the Committee.

The significance of this historical reflection prompts me to state, perhaps
immodestly, but very proudly, that few people here today have longer admired, both
personally and professionally, the integrity and independence of federal courts. I be-
lieve my enthusiasm for the third branch of government is shared by all of my judi-
cial colleagues.

SEMINAR PARTICIPATION

In the interest of full relevant disclosure, I have attended the Foundation for Re-
search on Economics and the Environment (FREE) seminar in Bozeman, Montana—
not at a dude ranch, as some may suspect, but at an accommodation with a nice
restaurant, a reasonably good meeting room, and sleeping accommodations in sur-
rounding cabins. It was an interesting seminar concentrating mostly on past,
present, and anticipated future attempts to save Yellowstone National Park. I have
also attended three George Mason School of Law, Law and Economics Center semi-
nars. The first was a basic introduction to Economics and Statistics. As a college
graduate in Economics, I was able to follow a good deal of the lecture material. The
second seminar involved microeconomics and other advanced theories of economics.
I struggled substantially to keep up with new theories and application of economics.
Finally, the last was a seminar entitled “Individual Responsibility and Culture,” in
which among others, the writings of St. Augustine, Burke, Rousseau, and Nietzsche
were examined—an absolutely fascinating presentation.

All of the LEC seminars were intellectually taxing, requiring much advanced
preparation with reading before and after arrival at a nice Tucson, Arizona, hotel.
There was some time for relaxation, but I chose sightseeing and I played golf—all
at my own expense.

As easy as it would be, it is not my purpose or responsibility to proclaim the pre-
eminence of the George Mason LEC in its field, but make no mistake, I believe the
LEC selects lecturers with impeccable credentials and does an excellent job of help-
ing judges exercise and improve the use of their intellect and judgment. I could not
discern from the lectures and association with the LEC leadership whether it es-
pouses a liberal or conservative philosophy. The programs were highly academic and
not political. Some of the lecturers were Nobel laureates—Milton Friedman and
Paul Samuelson. Others were nationally acclaimed academics in their chosen
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fields—Francis Fukuyama of George Mason; George Priest, Yale Law School; Gor-
don Wood of Brown; Jean B. Elshtain, University of Chicago Divinity School; and
two of my personal favorites, Orley Ashenfelder of Princeton and Charles Goetz,
University of Virginia Law School—mnone of whom shared their political philoso-
phies. All lecturers were highly competent in their chosen fields of endeavor. None
would have sullied their own reputations by attempting to instruct judges on how
to judge. They exposed our minds to reason and alternative fields of academia. The
audience of judges included a few individuals appointed by Presidents Carter and
lé{:agan and a pretty even number of individuals appointed by Presidents Bush and
inton.

ATTRIBUTES OF JUDGES

In order to address the appropriateness of privately-funded seminars, we should
first consider what we expect judges to be. Contrary to the urging of some, I do not
believe judges should separate themselves from human discourse. Of course, the
public has an absolute right to expect that judges will maintain the integrity and
independence of the third branch. Judges should avoid impropriety and the appear-
ance of impropriety in all activities. Judges should perform their duties impartially
and diligently. All of this is in keeping with the Code of Conduct for United States
Judges and the later-enacted statutory version 28 U.S.C. §455. The standard has
been prepared for and set by judges themselves. No other group has prepared its
own code of conduct subject to such exemplary or strict requirements. All of this is
part of, but not the full measure for, defining excellence in the Judiciary.

I submit that a good judge is one whose mind remains active and alert. It would
be inappropriate to require tunnel vision of judges, for you would soon find that the
judges had closed out the ability to evaluate factual and legal concepts. I know that
the Chairman of your Committee had an active trial practice before becoming our
Congressman and perhaps others of you have experienced trial practice. You may
draw your own conclusions, but as for me, I preferred to appear before a judge who
had an active, inquiring, and challenging mind, one who could decipher complicated
issues of technology and change, and understood the precedential value of legal his-
tory, along with the common sense to appreciate the value of everyday life. I submit
that a judge can best fulfill the obligation of this responsibility by maintaining an
active, personal interest in mind-improving experiences, such as music, art, base-
ball, religious study, principles of economics, political history, and the list goes on
and on. Judge Learned Hand captured the point poignantly when he said,

I venture to believe that it is as important to a judge called upon to pass on
a question of constitutional law, to have at least a bowing acquaintance with
Acton and Maitland, with Thucydides, Gibbon and Carlyle, with Homer, Dante,
Shakespeare and Milton, with Machiavelli, Montaigne and Rubelais, with Plato,
Bacon, Hume and Kant, as with the books which have been specifically written
on the subject. For in such matters everything turns upon the spirit in which
he approaches the questions before him.

Listening to Nobel laureates Paul Samuelson and Milton Freedman, or such out-
standing notables in their fields, I have already named, is part of continuing edu-
cation for judges much to be desired. These are the types of presentations for which
an institution should receive commendation—not condemnation.

CRITICISM OF SEMINARS

I read with interest, though much disagreement, the submission to this Sub-
committee by Mr. Kendall of the Community Rights Counsel. First, let me address
a few small matters perhaps included in his comments to arouse suspicion. His
paper refers to the LEC and FREE seminars as junkets to exotic, posh places. That
is obviously an attempt to arouse your emotional animosity. Interestingly, and quite
properly, no one voices an objection to the Federal Judicial Center’s seminar loca-
tions as either junkets or exotic. Now, I ask you which are more exotic—Miami, San
Diego, Portland, Philadelphia, Cold Springs Harbor—sponsored by the FJC or Tuc-
son and Bozeman, privately sponsored? None were posh. Frankly, I liked them all,
except one. None of them appeared to be “exotic”—I found all of the places to be
appropriate. While I have no personal knowledge, I am reliably informed that semi-
nars can be held in such locations at considerably less expense than in Washington
or New York. I should note in passing that the FJC does an excellent job of seminar
planning for both location and content. My comparison here in no way impugns the
quality or the frugality of its presentations.

Second, Mr. Kendall would have you believe that concern about these seminars
is of recent origin when he says, “three years ago when word of these trips first
came to light. . . .” An even cursory review of the public record establishes that
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since the early 1970’s the Aspen Institute, the University of Miami’s LEC, the Dan-
forth Foundation, New York University, Center for Advanced Studies at Stanford,
the Einstein Institute, various Ford Foundation funded enterprises, and others too
numerous to mention, have been inviting judges to seminars. Law schools have of-
fered free opportunities for judge participation in seminars for many years before
that. In 1978, the Advisory Committee on Judicial Activities (predecessor to the
Committee on Codes of Conduct) advised that judges could accept those invitations.
News articles in 1979-80, including The Legal Times, Fortune, and The Washington
Post, publicly discussed private seminars for federal judges. So, to claim that this
is a new exposure simply, at best, overlooks the obvious. I believe that the George
Mason LEC program has been in existence for 25 years. It is listed on a website
where a review of its courses and subjects are available to anyone upon inquiry.

There is, however, a more serious allegation by the CRC which results from an
incorrect understanding of Advisory Opinion 67. To set the stage, Mr. Kendall
quoted my telling “20/20,” “I have no idea where [LEC] gets its money.” This is obvi-
ously intended to prove that I have a callous disregard for an ethical obligation. Mr.
Kendall did not consult me about this quote, and he was not obligated to, but if he
had, he would have found that I advised “20/20” that it was unnecessary to check
on the source of funding to George Mason because, under the circumstances, Advi-
sory Opinion 67 does not require it. It requires that I determine the detail of fund-
ing if the source is involved in litigation or likely to be involved and the topics cov-
ered in the seminar are likely to be in some manner related to the subject matter
of litigation pending or impending before me. Of course, the explanation never made
it through the cutting room at “20/20.” The linchpin of CRC’s major complaint is
thus misplaced. It is my understanding that corporations contribute no more than
a token portion toward seminar expenses. In fact, support for George Mason LEC’s
seminars comes mostly from other than corporations. In 2001, corporate support ac-
counted for 13% of LEC’s revenues. The average corporate donation was 0.7% of rev-
enue.

Certainly, judges must be mindful that if a seminar is sponsored by actual or po-
tential litigants in a judge’s court and the topics covered are likely to be related to
the subject matter of the litigation, then a judge should not attend. That would be
in conflict with the rules of conduct and I think we would all agree that it would
be inappropriate. Advisory Opinion 67 is quite clear in reaching that decision.

Other criticisms on this subject appear to rest on faulty assumptions. For exam-
ple, there is the assumption that the seminars are designed by corporations in liti-
gation before the attending judges. Yet, I have seen no evidence to support that as-
sumption. On the contrary, the seminars in question were offered by a private foun-
dation (FREE) or a law school (George Mason). Each was responsible for the design
and content of the program. Not only did the seminar planners inform us of this
fact, but it is borne out by the fact that each seminar asks judges to rate the faculty
and make suggestions for change. George Mason University is on record that its ju-
dicial seminars are funded completely by the Law and Economics Center and it has
established a Judicial Advisory Board consisting of distinguished jurists from
throughout the nation whose responsibilities are to suggest and help select appro-
priate subjects and places for its seminars.

Second, there is an assumption that judges who attend these seminars are im-
properly influenced by corporate interests. The supporting evidence for that assump-
tion is also missing. Besides, Advisory Opinion 67 counsels: “Judges are continually
exposed to competing views and arguments and are trained to weigh them.” Let me
suggest that in this modern day of proliferating litigation, some caused by Congres-
sional enactment, some by increased population, and some by the nimble minds of
a litigious society, seminars are a necessity. Judges need exposure to ideas and con-
cepts. This would be true even if some presentations are not balanced in content.
Judges are constantly faced with unbalanced presentations in the course of litiga-
tion and early on recognize that the law contains more ponderables than absolutes.
The fact that some presentations are not balanced should not prevent exposure to
new and innovative and sound reasoning.

THE ADVICE IN ADVISORY OPINION 67 IS VALID

There is substantial proof that Advisory Opinion 67 is well reasoned and appro-
priate. For 21 years that opinion has been in place and there is no evidence that
judges are making improper decisions after attending a privately funded seminar.
How am I able to assert that? The same way we evaluate all other decisions—by
looking at the appellate process. The appeals or lack of appeals—which are just as
telling—reveal that judges are not being improperly plied with propaganda. That
record speaks volumes.
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The Second Circuit Court of Appeals in Aguinda v. Texaco, 241 F.3d 194 (2nd Cir.
2000), met head on this same issue which CRC raises today. Judge Winter writing
for the unanimous court reviewed Advisory Opinion 67 and the statutory counter-
part, 28 United States Code §455(a) and concluded that there was no actual or per-
ceived impropriety in the trial judge’s private seminar attendance. The standard
used in arriving at that decision was the perception in the eyes of a reasonable per-

son.

The Chief Justice of the Supreme Court has spoken eloquently in support of the
continuing opportunity for federal judges, and I quote, “Seminars organized by law
schools, bar associations and other private organizations are a valuable and nec-
essary source of education in addition to that provided by the Federal Judicial Cen-
ter.”

Most emphatically, the Federal Judges Association, on September 18, 2000, voiced
its support for privately funded seminars and its objection to an impingement upon
legitimate First Amendment rights. But, for a moment, let’s examine that. Suppose
you do have a right to limit my access to private seminars which invite me without
cost. Could you prevent my attendance if I pay for it? I think not. Then what have
you accomplished? Is the objection because it is free or because of its content? And
further, if you could limit my access to free or paid for education—what then? I will
have the option of the Internet. I can also pay for my own volumes which may be
more unbalanced. With all due respect, the Congress should abstain from any at-
tempt to limit the access of judges to knowledge and information. The Judiciary
itself has exercised the responsibility and it possesses the capability to continue to
set its own code of conduct for learning opportunities.

Significantly, the organization of attorneys specializing in federal practice, The
Federal Bar Association, 15,000 members strong, supports the continuing oppor-
tunity of education at private seminars for federal judges.

Finally, the United States Judicial Conference has continually reexamined the
educational opportunities for judges over the last 20 years and concluded that our
present opportunities are appropriate. The Judicial Conference has made no rec-
ommendations for change.

PROBLEMS WITH LEGISLATION

It imposes a serious threat to the separation of the branches of government for
one branch of the government to impose its will on the other by limiting access to
knowledge.

As much as I respect the Federal Judicial Center, I do not choose that group or
any other as the censor of my right to increase my knowledge. Neither do I want
any group to determine for me when I have had a balanced meal or a balanced
input of knowledge.

The Federal Judicial Center, with its excellent organization, has neither the nec-
essary funding nor the manpower capability to set and provide appropriate param-
eters and programs for my access to knowledge.

Legislation which closes a circle around judges necessarily closes out important
and helpful local and state and national bar associations, law schools, and generally
all institutions of higher education. It would probably prohibit our association with
other government entities. It could, for example, prohibit my attendance at a church
retreat focusing on the relationship of church and state, or other meaningful com-
munity subjects.

CONCLUSION

The Judiciary has set imposing and adequate standards for judicial education
which have been successful over a long period of time. Courts have affirmed the op-
portunity for judges to acquire knowledge. Lawyers with federal trial experience
have endorsed the educational opportunity programs.

The wheel is not broken, it is not bent, and is operating efficiently. Relevant evi-
dence reflects that Congressional intervention is not required and such attempt
could have extremely damaging and unjustified ramifications.

II. RECUSAL UNDER 28 U.S.C. § 455
AND
CODE OF CONDUCT FOR UNITED STATES JUDGES, CANON 3(C)(1)

INTRODUCTION

Canon 1 of the Code of Conduct for United States Judges states that judges
should uphold the integrity and independence of the Judiciary. Canon 3C(1)(c) re-
quires a judge to recuse or not participate in litigation in which the judge or the
judge’s spouse or minor child residing in the judge’s household owns stock. All other
canons are aspirational—only 3(C)(1) is mandatory. Congress has enacted 28 United
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States Code §455, which is a mirror image of Canon 3C(1)(a)-(e). It is absolutely
clear that judges cannot preside over litigation in which the judge or his wife own
stock in the litigant. This is an appropriate, understandable requirement and is not
subject to debate. We, as judges, should strive for and the public has a right to ex-
pect compliance with that mandate.

HISTORY OF RECUSAL

The standards for recusal of federal judges are set forth in 28 U.S.C. §455 and
the corresponding Code of Conduct for United States Judges, Canon 3C(1). These
provisions, which date from the 1970’s, have historical antecedents stretching back
centuries, even millennia. Principles of judicial fairness are reflected in ancient Tal-
mudic writings. Early Jewish and Roman civil codes also provided for disqualifica-
tion of judges due to personal relationships or bias. In our more recent legal tradi-
tion, the British common law allowed for disqualification of judges due to financial
interest.

The earliest statutory provision in this country dates from 1792, when Congress
provided for disqualification of judges who had an interest in a matter or had pre-
viously acted as counsel in a cause. Similar fundamental values are embodied in the
Constitution’s due process clause. Trial by an impartial judge is considered an es-
sential element of due process in judicial proceedings.

Over the past two centuries, Congress has expanded the statutory recusal stand-
ards to address a number of specific situations. For example, under 28 U.S.C. §455,
judges are disqualified from handling matters if they previously served as an attor-
ney in the matter, or if a close relative is involved as a witness or party, or if they
know they have a financial interest in one of the litigants. In each of these situa-
tions, reasonable questions about a judge’s impartiality are simply presumed, irre-
spective of the particular facts and circumstances. These situations fall within the
specific recusal standards of the statute.

Judges may also be disqualified under §455’s general recusal standard. That
standard provides for disqualification in any proceeding in which the judge’s impar-
tiality might reasonably be questioned. Under this standard, disqualification is not
assessed from the perspective of the litigants or the attorneys or even the news
media. Rather, it is assessed from the point of view of a reasonable person informed
of the relevant circumstances that a reasonable inquiry would disclose.

These general and specific standards have been incorporated in §455 for several
decades. I believe the statute sets forth appropriate standards of conduct and has
operated effectively. This is due in large part to the approach Congress adopted.
That is, the statute provides for automatic disqualification only in circumstances
where there is general consensus about likely partiality or where (as in the case of
disqualification due to financial interest) there is some advantage to a bright line
rule. Further, the statute does not attempt to anticipate every possible disqualifying
scenario that might arise but instead addresses a limited number of predictable sit-
uations that commonly occur. The general disqualification standard serves as an
overall check on judicial conduct falling outside of the specific, listed scenarios.

As a practical matter, the federal disqualification statute relies on individual
judges to make individual assessments about their ability to handle a matter fairly
and impartially. Fact-specific determinations are an essential part of this process.
While individual judges are responsible in the first instance for deciding whether
to recuse or not, their determinations are ultimately subject to appellate review. In-
deed, federal appeals courts have not hesitated to review district judges’ recusal de-
terminations when they have been challenged by way of mandamus or appeal. Just
this year, courts of appeals in Washington, D.C., and in Boston ordered district
judges to recuse because of concerns that their comments to the press gave rise to
reasonable questions about their impartiality: United States v. Microsoft Corp., 253
F.3d 34 (D.C. Cir. June 28, 2001), and In re: Boston’s Children First, 244 F.3d 164
(1st Cir. March 2, 2001).

RECENT DEVELOPMENTS

In 1998, a reporter for the Kansas City Star, Joe Stephens, brought to our atten-
tion that in some 57 cases judges had issued one or more orders while the judge
or the judge’s spouse owned stock in a litigant. Since then, CRC, which requested
and was given access to judges’ financial filings, claims to have found 17 more cases
in which judges or spouses owned a disqualifying interest. Based on these two facts,
CRC blatantly concludes and I quote, “judge [sic] are honoring in the breach the
golden rule against ruling in cases in which they have a disqualifying financial con-
flict of interest.” That conclusion, which presumes that the Judiciary is intentionally
violating ethical standards, is absolutely incorrect. Please let me explain.
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First, in the interest of fairness, I must state that CRC’s research is incomplete.
In addition to the previously mentioned cases, in Minneapolis, it was alleged that
judges had issued orders in four cases, while possessing a disqualifying stock inter-
est. In New York, it was contended that approximately 14 cases had been improp-
erly handled. At least four other cases have been reported throughout the country.
That is a total of 96 cases rather than CRC’s alleged 74 matters.

Second, there are important matters that CRC has conveniently left unsaid, such
as:

¢ in a large number of cases, the judges had ruled on non-substantive mat-
ters—such as setting schedules for pretrial discovery or granting extensions
of time within which to file pleadings;

¢ in some cases, spouses had purchased stock without the judge’s knowledge;

¢ some litigants had purchased entities or had been purchased without the
judge’s knowledge;

¢ in a few of the cases, the allegations of wrongdoing were incorrect for having
been erroneously based upon the yearly financial disclosures rather than cur-
rent recusal lists.

¢ even critics concede they have no evidence that judges profited individually
or skewed their decisions because of their stock holdings;

¢ and, yes, in some cases, the presiding judge had, for whatever reason, failed
to recuse.

In not a single one of the reported 96 cases has there been a reversal on sub-
stantive grounds. There have been no appellate decisions reversing the trial judges
for reaching the wrong substantive decision. I am not offering these mitigating fac-
tors as an excuse or justification for imperfection, but they conclusively reveal no
intended harm or resulting harm.

But let us for a moment consider the size of the problem by adding the 74 cases
cited by CRC and the additional 22 cases, for a total of 96. These cases represent
all allegations found over a three and one-half year period. In 1999, an average
year, there were 264,000 new civil cases filed in federal court. Using the two-year
average life expectancy of federal litigation, that means during 1999 and 2000, there
were approximately 528,000 active cases within various federal jurisdictions. As-
suming that in each of the 96 cases there was improper judicial participation, it fol-
lows that in 0.00017% of all cases in the federal system, there is evidence that a
judge may have signed an order or presided when the judge should have recused.
That’s not perfection, but it is mighty close. It refutes CRC’s contention of honor
in the breach.

Now, since the original Kansas City Star article, a number of entities and individ-
uals, including Joe Stephens and CRC, have filed requests for my annual financial
disclosures. I have more than a hunch that financial disclosures for all federal
judges have been meticulously reviewed. Since 1998, the number of Canon 3(C)(1)
and §455 allegations has continually decreased. This is not by accident. I, for one,
want to credit Joe Stephens for doing an outstanding reporting service. He has
made judges acutely aware of the consequence of failure to demand perfection in our
recusal responsibilities. But other things have happened to improve our system. We
now have computer-assisted automated conflicts screening. Federal rules have been
amended to require disclosure of corporate parents for litigation. Model checklists
have been developed to assist judges in preparing recusal lists. (See attached ex-
hibit.) The Judicial Conference has been much involved in assisting judges with
their obligation.

Also, I am extremely proud of our Codes of Conduct Committee. Before 1998, we
were fulfilling our assigned responsibilities by advising judges upon their inquiries.
We were not and are not an enforcement or investigative agency. However, because
we recognized a need, members of our Committee have made themselves available
to all bankruptcy, magistrate, and district judges’ conferences to discuss this impor-
tant matter of recusal. We have offered to speak to all circuit and national con-
ferences of judges. With the help and support of the Federal Judicial Center, we
have received invitations to speak at recent conferences of judges. (See attached list
of our Committee’s participation and training seminars.)

It has been argued that obtaining a judge’s annual financial disclosure report pre-
sents great difficulty, apparently for the reason that judges are notified when a re-
quest is made. I disagree that such notification causes the requester great difficulty,
but for the moment let us suppose that it does. What’s wrong with notification? The
financial statements contain a great deal more information than would be helpful
to a litigant. To some extent, the difficulty prevents “judge shopping.” It enables
those responsible for security to be alert to matters which may cause danger to
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judges. The public knowledge of a judge’s financial condition has in some instances
enabled the unscrupulous to frivolously and improperly levy upon and harass a
judge’s financial holdings. Especially in these times when heightened security meas-
ures are required, great care should be used in determining whether and the extent
to which financial information should be made public.

Since the financial reports are yearly documents, they cannot be relied upon for
recusal concerns. Judges like other citizens may and should restructure and com-
pose their financial holdings much more often than a yearly statement would reflect.
Thus, an up-to-date recusal list is more valuable than the financial statement for
litigants.

For the same reason I support limited access to financial statements, I oppose the
requirements of publicly filed recusal statements. There are many unique and quite
different potential problems of security, harassment, judge shopping, and other dis-
tractions throughout the nation. What works in Greensboro, North Carolina, may
be completely ineffective in Detroit or Denver, or New York. Let me give you an ex-
ample—I still list my home telephone and address in the telephone directory. Al-
though our U.S. Marshal protests my listing, it has caused me no difficulty. Public
listing in some places throughout this country would border on stupidity or at least
bad judgment. The same is true of public disclosure of recusal lists. Judges must
be allowed to make their separate and necessary assessments based upon famili-
arity and uniqueness of their potential difficulties.

While I do not post my recusal list publicly, it is maintained in the Office of the
Clerk. Upon inquiry of the Clerk, an individual may view that list, and I am not
notified. So far, that has worked for me, and I will continue it until necessity re-
quires a change. But I reiterate, what works for one may be legitimately unaccept-
able for another. Judges should have the right to make their own decisions on pub-
lishing or not publishing. I submit that the Judicial Conference is in the best posi-
tion to determine the need for and the timing of rules concerning publication.

CONCLUSION

There is no evidence that failure to recuse for stock ownership is a pervasive mat-
ter. It is, however, important. The record of the Judicial Conference, the Federal Ju-
dicial Center, the Administrative Office of the U.S. Courts, individual judges, and
the Committee on Codes of Conduct quite clearly indicates that the problem has
been and will continue to be addressed. The record shows substantial reduction in
the amount of errors occurring, and we will enthusiastically continue to strive for
perfection. That goal will be best addressed by the Judiciary itself.

I want to emphasize that I am not requesting legislative amendment to the stat-
ute, and the Judicial Conference has no pending recommendations on this subject.
I believe this reflects the consensus view within the Judiciary that the recusal stat-
ute is functioning properly and no reform is needed.

I thank you, Mr. Chairman, and the Members of your Subcommittee.
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Checklist for Financial Conflicts

trans 14  vol IT
11/16/99

This checklist should assist judges in developing a list of all interests that may give rise to a financial conflict of
interest. Judges should list each company or organization in which they or the relatives described below have a
financial interest or connection. Do not list the amount of any financial interest or identify to whom the interest

belongs. These conflicts of interest may not be waived.

Does the judge:

-

. personally own stock, shares, or some
other financial interest in a company?

I

have an equitable interest (e.g., as a vested
beneficiary) in an estate or trust that has a
financial interest in a company?

. serve as an officer, director, advisor, trustee,
or active participant in the affairs of an
organization?

@

>

. serve as a fiduciary of an estate or trust that
has a financial interest in a company?

Does the judge’s spouse:

. personally own stock, shares, or some other
financial interest in a company?

g

have an equitable interest (e.g., as a vested
beneficiary) in an estate or trust that has a
financial interest in a company?

54

serve as an officer, director, advisor, trustee,
or active participant in the affairs of an
organization?

Does the judge’s resident minor child:

- personally own stock, shares, or some other
financial interest in a company?

4

have an equitable interest (e.g., as a
vested beneficiary) in an estate or trust that
has a financial interest in a company?

w

serve as an officer, director, advisor, trustee
or active participant in the affairs of an
organization?

Does the judge’s third degree relative,’
the judge’s spouse’s third degree
relative, or the spouse of any of

these relatives:

1. serve as an officer, director, or trustee of an
organization?

Parent, child, L

no(d
no(d

no(d

No (O3

no O
No (O

No (O

[eIm)
no O

Nno

great

ves(J

ves(J

vesJ

ves (3

ves (0

ves

ves{d

yes(J

ves (3

yes(}

ves(J

el

list name of company

list name of company

list name of organization

list name of company

list name of company

list name of company

list name of organization

fist name of company

tist name of company

list name of organization

list name of organization

sister, brother, aunt, uncle, niece, and nephew.
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trans 14 wvol II

A0-301 (9/99) 11/16/9%

Checklist for Other Conflicts

This checklist should assist judges in developing a list of certain matters that may give rise to a conflict of
interest other than a financial conflict. This checklist does not include all matters that may require recusal but
only those that can reasonably be identified in advance and recorded on a list to cornpare to the court’s docket.
Judges should include on their lists matters arising from their own activities, the activities of refatives, or the
activities of certain attorneys. These conflicts of interest may not be waived. A judge may not preside over the
cases described below.

Is the judge, the judge’s spouse, the judge’s
third degree relative,' the judge’s spouse’s
third degree relative, or the spouse of

any of these relatives:

) list aif such cases that are
1. apartyin a case? no O vesd = likely to come before the court

2. likely to be a material witness in a case Nno (3 yes[[) => fistall such cases that are
(to the judge’s knowledge)? likety to come beifore the court
3. an attorney who is likely to come before No(d Yesd = tistname of attorney
the court?
4. an equity partner in a law firm that is fikely No [ YES(J = listname of law firm
to come before the court?
Did the judge:
1. serve ag an attorney in a matter? no (O ves(J = IPSt alt such cases that are
likely to come before the court
. . list all such cases that are
2. participate in government employment as No O ves(d o
counsel, advisor, or material witness fikely to come before the court

concerning a matter?

Did an attorney with whom
the judge practiced law:
. . . list all su th:
1. serve as an attorney in a matter during hisor ~ NO [J ves( = Iiktezl to :;::: f)ee?orea:haeriourt
her association with the judge?
I . . ist alt such 1
2. serve as a material witness in a matter during  NO a ves( = :;:e; tzlfur: : T)Z?o;a:hti ourt
his or her association with the judge?
Parent, child, ild, great grandparent, great , sister, brother, aunt, uncle, nisce, and nephew.
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trang 14 vol IT
A0-302 (9/99)

Conflicts List

List here all.companies or organizations in which the

judge or relative has a financial interest (from the
Checklist for Financial Conflicts, form AO-300):

1.

List here all matters in which the

judge has a disqualifying nonfinancial interest (trom the Checklist for Other
Conflicts, form A0-301):

List here all attorneys and/or law firms related to the Judge (from the Checklist for Other Contticts, form
AO-301) or whose appearance in a matter will otherwise cause the judge to recuse:

Date:

1-27
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RECENT JUDICIAL ETHICS TRAINING

Listed below are ethics training sessions for judges offered by the Federal Judicial
Center and others featuring participation by members of the Codes of Conduct Committee,
including training sessions currently planned for 2002.

Phase IT Orientation for Newly Appointed Bankruptcy Judges

February 12 - 16, 2001, Washington, D.C.
Judge Peter Bowie

Workshop for Judges of the 6th Circuit

June 26 - 27, 2001, Mackinac Island, Michigan
Judges Peter Bowie and William Osteen

National Workshops for Bankruptcy Judges (1, 11, and TIT)

July 25 - 27, 2001, Philadelphia, Pennsylvania
Judges Peter Bowie, William Osteen, and Robin Paige Donahue (9th Circuit)

January 14 - 16, 2002, San Diego, California
Judges Peter Bowie, William Osteen, and Robin Paige Donahue (9th Circuit)

May 6 - 8, 2002, Cleveland, Ohio
Judges Peter Bowie, William Osteen, and Robin Paige Donahue (9th Circuit)

Phase I Orientations for Newly Appointed Magistrate Judges

March 5 - 9, 2001, San Antonio, Texas
Judge Stapleton videotape; discussion led by mentor judges

August 6 - 10, 2001, San Antonio, Texas
Judge Stapleton videotape; discussion led by mentor judges

Phase I Orientation for Newly Appointed Bankruptcy Judges

June 11 - 14, 2001, Portland, Oregon
Judge Stapleton videotape; discussion led by mentor judges
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Mediation Workshops for Magistrate Judges

April 2- 4, 2001, New Orleans, Louisiana
Mentor judges take the lead in the ethics presentation; other judges comment.

June 11 - 13, 2001, Minneapolis, Minnesota
Mentor judges take the lead in the ethics presentation; other judges comment.

Mediation Workshop for Bankruptcy Judges

September 10 - 12, 2001, New Orleans, Louisiana
Mentor judges take the lead in the ethics presentation; other judges comment.

Program for Bankruptcy Judges at Tulane University

May 15 - 17, 2001, New Orleans, Louisiana
Presentation on Public Ethics by Professor Gerald Guas of Tulane University

Mr. CoBLE. And thanks to each of you.

As you just said, Judge, there is no entity or group of people
known to me that scores perfectly. We have rotten Members of
Congress. Most of us, I think, are pretty good people. I am sure
most of the judges are.

This Committee—Howard, you will remember—I don’t think—
the two bills that are involved—we had to impeach judges. Not a
pleasant undertaking at all. But on balance, I think the Federal ju-
diciary is well represented.

Gentlemen, if you all concur, and Lady, we may have two rounds
here, if time permits, because I think this is an issue that needs
to be thoroughly examined. Let me put this question to each of the
four, if I may, and ask you to offer a very general opinion as to the
ethical state of our Federal judiciary.

First, do you believe that the great majority of Federal judges
discharge their constitutional responsibility in an appropriate man-
ner—A? B, do you believe that the existing statutory and canonical
mechanisms, especially the Judicial Conduct and Disability Act,
the recusal statutes and the code of conduct, work well and ulti-
mately help to bolster public confidence in the Federal judiciary?

Mr. Kendall, let me start with you.

Mr. KENDALL. My answer to the first question is absolutely. 1
think the judicial branch, as a general matter, is the envy of the
world. And, general matter, judges are exercising their constitu-
tional authority both appropriately and excellently.

Regarding the second question, I don’t think the misconduct and
recusal statutes are doing a good enough job about policing legal
and technical, or legal and ethical, obligations that do not rise any-
where near to the standards which would require impeachment. I
don’t think there are effective enough penalties now in place to po-
lice, for example, nondisclosure of information on disclosure forms,
nondisclosure of a trip or stock conflicts, a contrast.
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For example, what would happen if a Department of Justice at-
torney was found to have stock in a company that he was pros-
ecuting? As I understand it, that attorney would be looking for a
new job. And on the way out the door, he might be saying some-
thing about how his wife had obtained the stock or that it was a
minor amount of interest, and he would be telling that to his next
employer.

Now, contrast that to what happens in the stock-conflict category
with judges. And I am not aware of any disciplinary action of any
form taken against any of the judges that have been identified as
having stock conflicts, for example, in the Kansas City Star story;
maybe there are some in the Kansas City Star story identifying
stock conflicts. So I don’t think the judicial misconduct statutes are
effectively policing what some would say are minor unethical legal
transgressions by judges.

Mr. REMINGTON. As to the first question, I would say yes. As to
the second, I used the phrase “reasonably well.” I think the stat-
utes are working reasonably well. There have been a great deal of
improvements through congressional oversight since 1980.

Bear in mind that the Commission itself was created to study the
operation of this statute and concluded that the judicial discipline
and misconduct statute was working reasonably well. But I also
agree that improvements could be made. I particularly agree with
Professor Hellman’s statement that not enough is known or under-
stood about this statutory scheme.

Thank you.

Mr. CoBLE. Professor?

Mr. HELLMAN. Thank you, Mr. Chairman.

Yes, I agree with Mr. Remington’s comments and the first part
of Mr. Kendall’s. The Federal judiciary is composed of people who
are overwhelmingly ethical in their behavior and in their instincts.
And it might be useful to just say one or two words about why that
comes about.

I think part of the reason is what I mentioned in my initial com-
ments, the appointment process. People who are ethically chal-
lenged don’t get through that process. It is a very, very demanding
kind of scrutiny.

Second, there is an elaborate structure for reinforcing ethical
norms, and it works within Judge Osteen’s committee and works
within the circuits, it works within the districts and it works at
every level of the judiciary.

The third thing I would like to mention, because it perhaps is not
as self-evident as the others: the judiciary has an excellent staff;
and I think if we had a chance to talk a little bit more about the
informal processes, we shouldn’t understate or overlook the result
of staff. Sometimes lawyers would not be willing to talk to a judge
about a problem, but a staff person may hear about it, and a good
staff person will get the word either to the judge who is the subject
of the comment, or to the chief judge or somebody else in power.
So the conditions are optimum, I think, for high ethical behavior
by the judiciary, and that is what we have.

Thank you.

Mr. CoBLE. Judge, I think if you answer favorably, you are self-
serving. But I would be happy to hear from you nonetheless.
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Judge OSTEEN. It would be, but except for one thing, Mr. Chair-
man, which may not be known generally. That is, in addition to the
innate ability in what I think is a tremendous ethical standard
built by judges themselves. I can speak relative to the Code of Con-
duct Committee for just a moment.

I have been a Member of that Committee for 6%2 years now, and
every Member of the Committee reviews every single inquiry that
is made of judges. During that time, there have been judges—I be-
lieve that it would be an accurate figure to say, in 6%z years, about
4 to 500 inquiries, formal inquiries, of the Committee by judges
themselves asking, is this type of conduct in keeping with the code
of conduct?

Our Committee has no authority to police. It has no authority to
demand that anybody do anything. We simply advise. And I am
happy to say that I am not aware of a single incident in which the
Code of Conduct Committee has issued an opinion which the judges
haven’t complied with. And some of them are very close questions.

And I don’t mean their questions indicate that they are trying to
go out on the cutting edge to plow new ground, but in the frame-
work of relatively few very strict canons of conduct, judges are try-
ing to comply with what is required of us, not only from the stand-
point of what actually is required, but from the perception of what
is required also.

Mr. CoBLE. Thank you, Your Honor.

Even though the red light is not on because of a faulty machine,
my time has expired. The gentleman from California.

Mr. BERMAN. Thank you, Mr. Chairman.

Judge Osteen, I have—I don’t know if it is a comparable experi-
ence, but I have the misfortune of being the Ranking Democrat on
the House Committee on Standards of Official Conduct, the ethics
committee. And so I get involved in this miserable self-regulatory
process. And in some ways, at least in the Federal judiciary, you
are dealing with a large number of people all over the country that
you don’t have direct contact with on a regular basis. Here it is a
little more intimate, and it is a tough job.

And so I commend you for being a part of that process, because
I don’t—I am not sure what the better alternative is than self-regu-
lation and this process, but it is never comfortable to have to
judge—make judgments about your peers.

First, this question of financial disclosure. There has been a
theme from one or more of the witnesses that the financial disclo-
sure obligations on judges are there, but they are not always en-
forced. We have the same—we have a situation here where Mem-
bers and staff have to file financial disclosure forms; and from the
time in May, when those forms are due, for the next number of
months, both the staff of the Committee that I serve on, and even
people sent over from GAOQO, systematically go through each finan-
cial disclosure form and compare it with previous forms to see what
comes out from that, at least that facial review of the forms filed
and whether there is the need for changes or corrections, or indica-
tions of improprieties, violating outside earnings limitations, things
like that.
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What is the process for some check on whether or not the forms
filed, at least on their face, comply with the obligations to make fi-
nancial disclosure?

Judge OSTEEN. Congressman, I can speak personally from that
because I file a financial statement with the appropriate places
each year that we have had one. Practically each year I received
a letter back from the Members of the Committee saying, Would
you explain this, would you explain that. And it is pretty much in
detail.

Now, I believe that I tried to explain, when I filed the statement,
what my situation was, but I can assure you that it is not taken
for granted by that Committee.

Now, I am not on that Committee, the financial disclosure, but
I file my statement annually—and not only I, but my secretary will
vouch for this, too—but practically every year we get a return say-
ing, Please explain this.

Mr. BERMAN. You are saying there is a systematic process of re-
view of the financial disclosure forms?

Judge OSTEEN. I can say every single one filed by district judges
and, I assume, every other judge is reviewed by someone outside
the circuit in which I reside. For instance, mine would not be han-
dled by someone in the Fourth Circuit but somewhere else. Some-
where down the line it is reviewed by someone on the Committee.

Mr. BERMAN. There are limitations, of course, to that process. A
person who willfully does not include or perhaps even inadvertently
doesn’t include something that he or she was required to include,
that kind of review will not—will probably not detect that omission.

Judge OSTEEN. Oh, no. It would not.

Mr. BERMAN. I think, Mr. Kendall—I think it is Mr. Kendall who
mentioned, are these educational seminars? We are required to re-
port when we go on one of these seminars that they have some con-
nection with official duties.

Judge OSTEEN. You wouldn’t call it a “junket,” would you?

Mr. BERMAN. We call them “fact-finding missions,” but not cru-
sades. But I take it there is an obligation—the implication—an ob-
ligation to report those seminars.

Judge OSTEEN. The value of the reimbursement and the value of
the seminar itself.

Mr. BERMAN. What happens to the 19 judges, if that is accu-
rate—the number isn’t that important—who didn’t report that?

Judge OSTEEN. Well, my guess is—and I don’t know what has
happened to those because I can’t speak personally. The ones—
whichever one you may select, I know of no particular number of
judges who did not report that.

I do know that in the beginning, there was some question about
whether and how to report that, and some judges did not until it
was called to their attention by Members of the Committee. And
the AO also sent out information saying essentially that this kind
of thing must be reported on the form. So what has happened to
specific people.

I don’t know the answer to that.

Mr. BERMAN. Just on that issue, because my time has expired,
tell me what—elaborate on this notion that 19 didn’t file. How do
you know?
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Mr. KENDALL. I know that about 12 percent of the judges who
were on a list prepared by FREE——

Mr. CoBLE. Mr. Kendall pull that mike a little closer. My hearing
is failing in my old age.

Mr. KENDALL. Community Rights Counsel obtained a list that
FREE put up as part of their invitation to new judges, which in-
cluded all the judges who attended their programs between 1992
and 1996. We then compared that against the Federal judges’ dis-
closure forms for those years and found that 13 of those 109 judges
hadn’t reported it. It is like 17 or 18 didn’t report it originally, and
then four or five reported it after this issue came to light.

And the financial disclosure office sent this letter to every judge
saying, If you didn’t disclose it, you really have to now. So four or
five did disclose it afterwards; 13 never did despite that warning.

So there is a problem of nondisclosure. Not every judge—the dis-
closure requirement is clear, and I think the vast majority of
judges understand it and comply with it. But a considerable minor-
ity do not. And, second of all, there is a problem of judges not dis-
closing everything that financial disclosure law requires. As Judge
Osteen just mentioned, disclosure law requires that you disclose
the value of the gift, and judges are almost never doing that.

Mr. BERMAN. I know my time is up, but you refer to it as a “gift.”
we do not refer to—I will be personal here.

One of the most valuable experiences I have in Congress is par-
ticipating in Aspen Institute seminars on different subjects. They
are ongoing seminars that occur yearly and usually at a nice place.
Aspen Institute funds them, and we bring in top experts from
around the country and the world. We don’t call that a “gift.” I
mean, we call that a trip connected with our official business for
which we are reimbursed; and we disclose who funds it and the
value of what we were reimbursed, but we don’t call it a “gift.”.

Mr. KENDALL. As I understand the judiciary’s regulation that im-
plements the Ethics Reform Act, tuition, room and board, things
paid directly by an organization like FREE are considered gifts,
and those must be disclosed and the value of those must be esti-
mated.

Mr. CoBLE. Thank you, Howard.

We are going to have a second round, folks. I think this is an
issue that needs to be thoroughly examined. We have been joined
by the distinguished gentleman from the Roanoke Valley of Vir-
ginia. Let me recognize Mr. Jenkins first since he was here prior
to your arrival.

Mr. Jenkins.

He also, by the way, was a judge in his earlier life.

Mr. JENKINS. Let me ask a question.

Judge Osteen, you mentioned a number of cases, 560,000 cases
over what, a 2- or 3-year period?

Judge OSTEEN. What that is, Congressman, is in 1999 there were
264,000 cases filed in Federal jurisdictions throughout the United
States. It ordinarily takes about 2 years for an average case to run
its course in the Federal system. So since we were talking about
taking 2 years to run its course, I have simply taken two averages,
264,000 twice, to come with 520,000 cases. That is 264,000 each
year.
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Mr. JENKINS. All right. And the fractional amount, or number
that you mentioned, was 17 ten-thousandths?

Judge OSTEEN. Yes, sir.

Mr. JENKINS. Is that the number of cases in which allegations of
impropriety were made?

Judge OSTEEN. Yes.

Mr. JENKINS. In the number of cases, how many is that?

Judge OSTEEN. Number of cases, it is less than 100. The origi-
nator of the information to the public was Joe Stevens of the Kan-
sas City Star, who found what he considered to be 57 questionable
cases. Mr. Kendall and the CRC found an additional 17 cases and
reported those. But in the interest of putting the whole matter on
the table, I added to that ten cases from New York, seven cases
from Minneapolis and four cases from all over, making almost
100—or a little less than 100, but I rounded it off to 100.

Mr. JENKINS. In those cases where there were allegations of
wrongdoing, do you have any information on the number where
there was a conclusion at the outcome of that case that there was
found to be wrongdoing?

Judge OSTEEN. No, sir. I don’t know of any that were found. Of
that 100—Ilet me be a little more specific on that. The 100, there
were a number of cases in which a judge to whom the case was
originally signed—assigned, simply signed off on a motion to ex-
tend time for answering the complaint or simply signed off on a
matter of setting a discovery plan—nothing of substance at that
point.

Another area is that there were some cases in which it was later
determined that the allegation had been made from the financial
disclosure list rather than the recusal list, and the financial disclo-
sure list is simply not current. It is once a year. A recusal list of
a judge is a continuing and everyday matter. So some allegations
were made from last year’s financial statement, and the judge had
sold the stock and was no longer in conflict.

In some of them, there were cases in which a spouse had pur-
chased stock without the notice of the judge. And in some cases,
a judge had purchased stock through a broker and had simply not
recused—several reasons for that. One, a case can be started in the
name of XYZ plaintiff or defendant. During the course of litigation,
XYZ can be purchased by another entity or purchase another enti-
ty, which could cause at that point a conflict if that purchase or
purchasing entity becomes known. But if it is not known to the
judge, then the judge has no way of knowing that he would be in
a conflicted position.

That is a long way about saying that there are many reasons for
why, and there are some in which a judge did not recuse for what-
ever reason, I don’t know, but that is very few. I have found no ap-
pellate cases which indicate that there was a wrong decision sub-
stantively made by any judge who was even alleged to be in that
number of less than 100, which in fact, in my opinion, is consider-
ably smaller than that for purposes of serious consequences.

Mr. JENKINS. We have to conclude from these figures that those
are going very well, unless there is a total lack of reporting of inci-
dents and allegations of wrongdoing?
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Judge OSTEEN. I cannot reach any other conclusion with that. I
think it is so minute that it is—there are going to be some human
errors anytime, anywhere; and the judiciary has done a good job in
policing 1itself. The judiciary is the one that came up with the
recusal idea, in 1978, I guess it was.

Mr. JENKINS. Let me ask you, are all Federal judges under the
same standard or were there statutes or rules promulgated that
placed a different standard on Federal judges? Sometimes in the
State courts, the supreme court will issue a regulation that will
grandfather judges in and allow ownership of certain properties for
those who are already on the bench. But in the future, they will
be prohibited.

Judge OSTEEN. No grandfather clause.

Mr. JENKINS. There is no similar double standard for Federal
judges?

Judge OSTEEN. There is no double standard. And I am not sure
I understood your question correctly. But if I did, you said, are all
judges subject to this code of conduct, and the answer to that is no.
Supreme Court justices are not.

Mr. JENKINS. Thank you very much, Judge.

Mr. CoBLE. Thank you, Mr. Jenkins.

The gentleman from Virginia.

Mr. GOODLATTE. I have no questions.

Mr. CoBLE. Let us start a second round. I think this warrants
a second round.

Mr. Kendall, every group needs watchdogs. And I would classify
you as a watchdog and that is a compliment. I never believed that
the Federal judiciary ought to be fed with a preferential spoon
while the rest of us are fed more rigidly, or less flexibly or more
inflexibly; but I don’t think they should be penalized, conversely,
because they happen to be Federal judges.

But let me put a hypothetical to you, if I may; and hypothetical
questions, I know, can be troublesome. And Judge Osteen, I want
to put this same question to each of you. And the question is, what
constitutes a financial conflict of interest for a judge?

As you pointed out, Your Honor, you said there are some close
calls. If a judge owns an IRA, mutual fund or 401(k) which con-
tains hundreds of stocks, including that of XYZ corporation, should
that judge then be compelled to recuse himself or herself from adju-
dicating a dispute between XYZ and another litigant?

What do you say?

Mr. KENDALL. The answer is absolutely not. And I think it is ab-
solutely clear under the financial conflict rules that ownership of
broad-based mutual funds that include stocks in corporations does
not constitute a financial conflict. And that is why I think we can
be so demanding about judges avoiding actual financial conflicts,
because the judiciary and judges can own stock in corporations
around the country through the simple—through buying mutual
funds instead of buying individual shares in companies.

I think I need to say something in response to the last answer
Judge Osteen gave. I don’t think it is at all fair to compare stock
conflicts found in Kansas City with the entire docket of the Federal
judiciary. The fact of the matter is that the Kansas City Star found
that more than 50 percent of the judges that they examined had
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ruled in at least one matter in which they own stock or in which
they had a disqualifying financial conflict.

In our Community Rights Counsel study, we found that in a sin-
gle year, looking only at decisions on the merits issued by Federal
appellate judges, more than 5 percent of our Federal judges in a
single year ruled in a case in which they had a disqualifying finan-
cial conflict. If that is perfection or close to it, I need a new dic-
tionary.

And, again, I think we need to go back to the comparison be-
tween how stock conflicts are treated through the Department of
Justice and the judiciary. Again, in a single case of a stock conflict
with the judiciary, the line of attorneys at the Department of Jus-
tice would be thrown out the door. Again, I don’t think there is any
mechanism in place for policing stock conflicts with judges in terms
of consequences for doing so.

Mr. COBLE. Thank you.

Your Honor, do you want to be heard?

Does anybody else want to be heard?

Judge OSTEEN. Just as to your question about mutual funds, and
I agree with Mr. Kendall on the ownership.

Mr. CoBLE. I think that is a fair answer.

Let me put this to you: One thing that was mentioned in the
Kansas City instance—I believe I am right about this—most of the
judges who got into trouble with financial disclosure issues were
district court judges, as opposed to appellate court judges. I think
that is right. Is that right?

Mr. KENDALL. The study was of two in Kansas City, one in Or-
egon and one in Pennsylvania.

Mr. COBLE. Is this disparity because there is a lack of unified
rules for both? I would assume that is not the case, Judge.

Judge OSTEEN. Unified rule for what?

Mr. CoBLE. The Kansas City case, most of the judges who were
involved with, quote, violating the rule—maybe not in quote—were
district court judges, not appellate court judges.

Is that just because they emphasized district court judges?

Judge OSTEEN. I think that is what they did, they reviewed the
district court judges.

And I might add one thing. That was a 6%2-year study; not a sin-
gle y((eiar or 2 years, but Mr. Stevens reviewed 62 years over that
period.

Mr. COBLE. Mr. Remington, the 1993 National Commission
which studied the issue of judicial discipline recommended that
committee appointed by circuit counsel should, for the evaluation
of serious complaints, be partially comprised of nonjudges. Elabo-
rate, if you will, how this would work, how this will be executed;
and would such a change engender intense resentment among
judges comprising the ability—compromising the ability of the com-
mittees to perform their duties? What do you say to that?

Mr. REMINGTON. That is a good question, and I may defer to Pro-
fessor Hellman on this because he is more experienced in actual
bench and bar integration.

Mr. CoOBLE. I should have put that question to each of you.

Mr. REMINGTON. But the Commission’s recommendation, you ac-
curately described it, would allow the circuit counsel, presumably
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through the chief judge, to appoint respected members of the bar
and informed citizens to help out in this process, either in the for-
mal dispute discipline decision-making or in the informal process
involved in what do you do with a disabled judge or a senile judge
or can we—how do we handle this?

It would be discretionary. It has not been, to the best of my
knowledge, implemented in any of the circuits, even the circuits
that have taken a lead on integration of the bar to assist the
judges.

The exception to that rule would probably be the Ninth Circuit
where Professor Hellman has most of his experience. There must
be some reason that this was not implemented by any of the cir-
cuits, but I don’t personally believe that there would be intense re-
sentment of judges to members of the bar.

In conclusion, Mr. Chairman, it is a good question. I think that
there probably is some sort of subliminal feeling amongst the
judges that they can decide these things on their own, either infor-
mally or formally—I thank you very much, to the bar and informed
lay persons, we simply don’t need you in this process—but it is not
intense resentment.

Mr. CoBLE. Professor?

Mr. HELLMAN. I think one of the most important findings of the
Federal Judicial Center study finding that was carried out for the
National Commission was its study of the informal processes; and
I think this is an impartial answer, Mr. Chairman, to your ques-
tion because one of the striking findings of the study was how im-
portant these informal processes were to the correction of problems
involving misconduct or disability among Federal judges. And at
the same time, one of the core relative findings was that success
was dependent in part on the existence of the statute.

But this is something that the chief judge typically does. It is
very hard to see how the chief judge could involve anyone from out-
side the court, perhaps even—it may even be difficult to involve
other judges, because one of the key things the chief judge has as
a bargaining chip really is the prospect of keeping the matter from
going public.

There is, in fact, a very poignant vignette in the Center study.
The chief judge was trying to persuade a particular judge to retire,
and there is no clue as to what the problem was, but probably some
kind of disability, and the judge was resisting retirement, but the
judge’s spouse knew about section 372(c). And the spouse thought
that the worst thing that could happen would be a 372(c) complaint
at the end of the judge’s illustrious career. So in the end, that pre-
vailed. But the prospect of any sort of sharing that information out-
side the closest family of the court would have destroyed the pros-
pect of that successful conclusion.

So I think that is a partial answer as to why the process has
been kept as close as it has been.

Mr. REMINGTON. Mr. Chairman, could I just add that there is a
more recent illustration, and I am not at liberty to divulge the
judge’s name and I wasn’t at all involved, but it did involve the
chief judge of the circuit inviting the spouse to the courtroom to sit
and watch the other spouse in action as a judge; and it resulted
in a decision, an informal decision by the spouse that the judge
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should not hear any more cases. So it did involve somebody not in-
volved in the judicial family. And that postdated the famous Judi-
cial Center study of 1993 and 1994.

Mr. CoBLE. Thank you, sir.

I am now the victim of the red light, so I will recognize the gen-
tleman from California.

Mr. BERMAN. First, Professor Hellman, your point on recused
judges, on the question of whether or not to go en banc wasn’t that
they are now voting on the en banc matter; it is, if you require an
absolute majority, they in effect become a no vote.

Mr. HELLMAN. That is exactly right. It is sort of like comparing
that for every recused judge that is in fact automatically counted
as a no vote, which means that the panel decision is more likely
to stand and that is affecting the outcome of the case. And a
recused judge shouldn’t affect the outcome of the case.

Mr. BERMAN. Do you think this is now a matter that the Con-
gress should address?

Mr. HELLMAN. It may be the sort of thing that could be handled
by the rules amendment process. There is wide power in the rules
process to amend the Federal Rules of Appellate Procedure. Prob-
ably it could be done.

As far as I am aware, the Appellate Rules Committee has never
exhibited the slightest interest in this problem. It has been known
for years and years. The Supreme Court declined the opportunity
when it was presented squarely a few years ago to resolve it. So
nobody else is going to do anything about it, and this is Congress’
statute.

It is an ambiguity in the statute. It is a legitimate ambiguity.
The circuits are evenly divided, as they can be, as to how to inter-
pret it. And this is a function of an oversight hearing to find out
these little problems that nobody thought of when the statute was
written; and it is something you can, I think, deal with.

But thank you for the question.

Mr. BERMAN. In your introduction, the Chairman mentioned that
you are in charge of a committee evaluating the Ninth Circuit.

Mr. HELLMAN. I was a Member of the committee, not just a foot
soldier.

Mr. BERMAN. This wasn’t Chief Justice Rehnquist saying, take a
look at the Ninth Circuit. What kind of a committee was this?

Mr. HELLMAN. This was a committee that was appointed by
Chief Judge Hug of Reno, NV, after the commission appointed by
Chief Justice Rehnquist and chaired by Justice Byron White re-
ported.

The White Commission, as you are well aware——

Mr. BERMAN. So this was about the split?

Mr. HELLMAN. It was not about the split. I have to be careful
here because as a Member of the committee which has now com-
pleted its report, I want to be careful in my description.

But the chief judge was careful in his charge. And Judge Thomp-
son of San Diego was very careful in his directions to us to say we
were not looking at split issues.

Mr. BERMAN. What were you looking at?

Mr. HELLMAN. Whether the Court of Appeals was doing its job.



93

Mr. BERMAN. Presumably, if the conclusion is that it wasn’t func-
tioning that well because of case load and size and distance, then
maybe people would take what you find and go from there, rather
than going to the ultimate question?

Mr. HELLMAN. Yes. We were not addressing the legislative
issues. That, of course, belongs with Congress.

Mr. BERMAN. That probably isn’t the purpose of this hearing, but
it is an issue that I have interest in.

But Advisory Opinion 67, Mr. Kendall, do you think particularly
that part of it—I don’t know what it all says, but this whole
issue—where it says it is improper for a judge to participate in a
seminar if the source or sponsor of—if the sponsor of the seminar
or the source of funding is a litigant and if it is a topic to be in
some manner related to the litigation.

Is that an appropriate standard? Is your argument with Advisory
Opinion 67 or how it is being interpreted?

Mr. KENDALL. I think it is both. My argument is with both Advi-
sory Opinion 67 generally and how it is being interpreted.

I think one of the biggest problems with Advisory Opinion 67 is
that it gives an ambiguous and complex answer to what I think,
when judges should take a gift in relation to a continuing education
program. The judiciary, as far as I know, has never defined many
of the critical terms, such as involved in a litigation, what is the
subject matter of the litigation with respect to Advisory Opinion
67? And as I understand their testimony today, even the source of
funding, which I thought was pretty clear, is now more ambiguous
than it was.

I think a second problem with Advisory Opinion 67 is that it re-
quires, at least as I read it, the collection of a whole lot of informa-
tion about who each organization’s funding sources are, what litiga-
tion activities those funding sources are involved in, et cetera, and
what the program schedule is, et cetera; and doesn’t help the judi-
ciary at all in collecting—or individual judges at all in collecting
that information.

And so it is burdensome to place the burden on judges to collect
and ascertain all that information before attending one of these
seminars.

Mr. BERMAN. Let me just—I realize you haven’t finished answer-
ing that question, but I don’t know how you are going to. Let us
go to the basic issues here. I will just throw out a few things and
get your expertise.

Is it wrong for judges, do you think it—is your issue that they
should never be going to these seminars, that they should not be
going to seminars that are not balanced in their perspective, that
they should not be going to seminars that have any form of private
funding? Which means there will be no seminars, because my guess
is the line item for Congress to appropriate money for seminars for
judges will not last a long time, and the judges will probably have
it put into the pay. But in other words, I want to get a fix on what
the concern is.

Mr. KENDALL. I think the concern is that corporations and foun-
dations that have an interest in Federal court litigation are fund-
ing continuing legal education programs for judges; and I don’t
quite know why we are allowing them to do so. The combined
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budgets of FREE, the Law and Economics Center—every group
that is funding these programs is under $10 million, probably far
under $10 million. It would be a very small problem to solve.

And more fundamentally

Mr. BERMAN. What is a small problem to solve?

Mr. KENDALL. If the budget for continuing legal education is nec-
essary, at least under existing practices for Federal judges, if the
taxpayers paid for every seminar that any Federal judge attended,
that line item in the budget would be under $10 million—probably
be under $2 million by my calculations.

But I think just more fundamentally, we have to disabuse our-
selves of the notion that judges have some God-given or constitu-
tional right to accept a gift worth thousands of dollars, given to
them solely because of their position as a public servant.

I think, similarly, we have to disabuse ourselves of the notion
that corporations and foundations have some sort of right to pay
for the continuing legal education for judges. Certainly, again going
back to the comparison to U.S. Attorneys, Department of Justice of-
ficials, other public servants involved in litigation, they have abso-
lutely no ability to accept gifts in association with this. There is an
absolute bar on gifts associated with educational seminars for other
public servants involved in litigation.

So maybe there should be a different standard for judges. Maybe
there should be some exceptions for seminars done by institutions
of higher education, seminars done by bar associations. But I think
we need to look at this from the perspective of a litigant who is
fighting a corporation in a tort claim and finds out that the cor-
poration has, even in small part, funded a trip, seminar, vacation,
junket, whatever you call it, for the judge presiding over their case.
And I think if you look at it from that perspective, which I think
is the only perspective you can look at it from if you are worried
about the public’s confidence in the judiciary, you come up with a
pretty rigid standard.

Maybe you might have some exception that judges can take gifts
by certain universities and bar associations, but you will define
those exceptions pretty narrowly.

Mr. BERMAN. I think you make a very legitimate point.

Now, life is filled with certain things which at least have the ap-
pearance of unfairness. The judge in the small town who socializes
at the club or wherever with the top lawyers from the town, and
the outside lawyer comes in representing some litigant and how he
is—there are—I mean, it is—as much as I would like to see all the
judges up in a vacuum to chase and never deal with the sort of the
social and personal and political and financial aspects of life.

But—maybe one can say we understand those, but maybe this is
a little different, and we should look at it.

Mr. KENDALL. Well, I think the difference is simply the size of
the gift. I mean, we are talking a gift worth between $1 and $7,000
for each of these trips.

Mr. BERMAN. We don’t call that a “gift.”

Mr. KENDALL. No one is arguing that judges should be hermits.
Nobody is burning books. Nobody 1s suggesting that judges should
be in any way limited in what they read, what programs even they
go to.
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As Judge Osteen says in his written testimony, judges can go to
any program they want to as long as they pay their own way. I
really have no problem with the Federal Government providing
money and judges going to any seminar they want, and there is
some sort of budget.

Mr. BERMAN. What if it is a big nonprofit foundation that decides
the education and seminar process for judges is something in the
national interest, and we are going to put together—the Ford Foun-
dation decides—we think everyone understands law, economics and
environmental considerations to a level that you really just don’t
get in the handling of a case—I am getting a little long here, but
I mean, would that make a difference perhaps if it was

Mr. KENDALL. I think there are a lot of ways of solving the prob-
lem. I know a number of people have a lot of ideas about doing it.
So I think there is a lot of disagreement about how, precisely, you
should solve this problem. But I think that to start is by recog-
nizing there is a problem.

Mr. CoBLE. I thank the gentleman.

The gentleman from Tennessee.

Mr. JENKINS. I don’t have any additional questions.

Mr. CoBLE. This has been a good hearing, in my opinion, and it
will not be put upon the shelf to collect dust, I assure you of that.
Let me fire one more round.

Hypothetically, again, I am a grieved litigant and I don’t trust
Judge Osteen—strike that. I don’t trust Judge Doe, and I say, I am
going to file a petition asking that Judge Doe recuse himself from
this case. My petition is subsequently dismissed. I am not told why.

I have no reason—can’t imagine why it was dismissed. I think
it was a meritorious petition. I submitted my facts, and it is sum-
marily dismissed, and I am told to get lost.

Now, Professor Hellman, and the others as well, how often does
that happen?

Mr. HELLMAN. Well, I think that first there are two separate
processes involved here. There is the process of recusal in an indi-
vidual case, and that—I am not sure what the usual practice is.
Sometimes you will get an opinion from a judge explaining why he
or she has not recused him or herself.

There is a famous opinion by then-Justice Rehnquist explaining
at length why he was not recusing himself despite a prior contact
with some of the issues in a case. But I am sure many of them are
not—are not explained.

Now, that kind of situation focused on a particular case would
not, I think, come within the Judicial Discipline Act, because one
of the exceptions of the act is for challenges involving particular
rulings in particular cases. And so, in that situation, the only re-
dress would be to take an appeal.

Now, if there is a pattern of failure to recuse, that is arguably
something that could be the subject of a complaint. And here we
get, I think, into a somewhat broader question than you raised, Mr.
Chairman, which is the importance of an explanation when the ju-
diciary acts. It cuts across almost everything that judges do, and
especially things that judges do that are in a process that is invis-
ible.
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If an individual files a grievance, it goes into the system. He
never has a chance—and this is understandable, but he doesn’t
have a chance to argue it and present his case orally, as is typically
done on the case on the merits. And all he gets is a conclusory form
order. Then I think he understandably feels aggrieved once again
that no one has taken his case seriously.

So one of the most important recommendations, I think, of the
National Commission—and Mr. Remington will correct me if I am
wrong on this—was that the chief judges should be very rigorous
in giving explanations when they reject a complaint.

Mr. CoBLE. I concur. I think many people become disarmed when
they have to go to court. A traffic ticket, for example, my gosh, I
hate to go there. I have never been to court before. And I think
this—this answer to my question addresses the problem.

I think if a person is summarily dismissed and not told why, I
can see why he is going to be sore. Anywhere—does anybody else
want to be heard on this?

Mr. REMINGTON. I want to agree with Professor Hellman about
a large number of those people filing judicial discipline complaints.
And as Professor Hellman indicated, that is not appropriate.

I would like to add two points about legislative proposals that
are in my statement that parallel Professor Hellman’s idea about
the recusal. I sat at this counsel table in 1985 when Judge Clai-
borne was impeached, and I remember Chairman Sensenbrenner’s
resolution and Members of Congress were amazed that judges
could continue to accrue toward retirement on the Rule of 80, and
they were amazed that judges could continue to get assigned cases
even when they were in jail.

And I know that this is not important. These are not issues we
have seen ever since, fortunately. But these are two little amend-
ments that the Commission recommended. They have never been
taken up, and I would recommend them for your consideration.

Nonetheless, I think the public deserves some semblance of ac-
countability in the system, and we ought not create economic incen-
tives for incarcerated judges to sit on the bench.

Mr. CoBLE. I concur. They should have more a feeling of east and
comfort rather than alarm. And maybe it is up to all of us jointly
and severally to take care of that. Howard, anymore questions?

Mr. BERMAN. Judge Osteen, you talked about recusal. Someone
else talked about Iowa where you put the recusal lists on the Web
site and insist that the attorneys for the litigants make reference
to that.

Is there some Federal obligation to prepare your own recusal
list? I don’t know, whoever wants to. In other words, do you have
a recusal list?

Judge OSTEEN. Yes, sir, I do.

Mr. BERMAN. Do you have it because you have to have it?

Judge OSTEEN. I have to have it because I have to make a deci-
sion as to whether or not I can handle a case or not.

Mr. BERMAN. You can do it case by case?

Judge OSTEEN. You can do it case by case. But I can’t do it un-
less I have a current list of my stock holdings. So I have to keep
that current in order for me to comply with the requirements.

Mr. BERMAN. I can remember mine in my head.
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Judge OSTEEN. Mine is not much more than that, if at all. But
it does help if you have a spouse who may be buying stock. You
get that list current.

Mr. BERMAN. Under the Federal Rules, the judges have to have
such a list; or is that your decision?

Judge OSTEEN. I don’t know of any list that is required by rule.
But I do know that there is no way I can do it without a list. And
I also know that there have been—the AO has come out with a
igreat deal of help on computer-assisted information to help prepare
ists.

Mr. BERMAN. It is not just an issue, then, of putting a list on a
district court Web site. It is an issue of whether or not to require
a recusal list, although I think the financial disclosure form

Judge OSTEEN. Financial disclosure form is not a current list be-
cause it is a yearly list.

Mr. COBLE. Anything further?

Ms. Hart, would you like to be heard?

We very much appreciate the contribution that the witnesses
have extended today. We thank you very much for that. The Sub-
committee is appreciative.

Now, we have accepted or made part of the record information
from third parties who are very concerned about this issue and
those matters will be made a part of our record.

Mr. CoBLE. This concludes the oversight hearing on the oper-
ations of Federal judicial misconduct statutes. The record will re-
main open for 1 week, so if you all have additional information to
submit, feel free to do so.

Thank you for your cooperation. And the Subcommittee stands
adjourned.

[Whereupon, at 12 p.m., the Subcommittee was adjourned.]







APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Clarification of the Record
The Honorable Howard Coble
Chairman, Subcommittee on Courts, the Internet, and Intellectual Property
Oversight Hearing on the Operations of Federal Judicial Misconduct Statutes
November 29, 2001

As Chairman of the Subcommittee on Courts, the Internet, and Intellectual Property, I wish
to note for the record that three of the witnesses (Mike Remington, Arthur Hellman, and Doug
Kendall) circulated rough drafts of their testimony in advance of the hearing. This was done in an
effort to assist all witnesses and Subcommittee staff in their preparations.

Judge Osteen based a small portion of his testimony on two provisions set forth in the rough
draft initially circulated by Doug Kendall. These provisions referenced Mr. Kendall’s belief that
federal judges are duty-bound to avoid conflicts “being honored in the breach.” I wish the record
to reflect that the final draft of Mr. Kendall’s testimony did not contain these references. Further,
Mr. Kendall made these editorial changes without knowing that Judge Osteen’s statement —received
later than those of the other three witnesses — would contain comments critical of these provisions.
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Chairman, George Mason Law & Economics Center
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F.H. Buckley
Professor, George Mason University School of Law
Director, George Mason Law & Economics Center

House Committee on the Judiciary
Subcommittee on Courts,
the Internet, and Intellectual Property

Oversight Hearing on Operation of Federal Judicial Misconduct and Recusal
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November 29, 2001
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We are the chairman and director of the George Mason University Law & Economics
center. Dean Grady is a past director of the American Law and Economics Association and for
the last four and a haif years has been the dean of George Mason School of Law.

Professor Buckley has been a professor at George Mason School of Law since 1989 and a
visiting professor at the Sorbonne from 1999-2001. Qur curricula vitae are attached.

The George Mason Law & Economics Center is an integral part of George Mason School
of Law, which is a Virginia state law school and a tier-one law school. On objective measures of
scholarship, our law school ranks in the top 25 law schools in the country.

The LEC has been offering programs for judges since 1976, and more than 600 judges
have taken them. LEC programs and instructors are selected solely by its director and chairman.
The programs are philosophical and not political; they are theoretical and not tendentious.
Anyone looking at our programs will be struck by the range and quality of our offerings. We are
not aware of a comparable program offered by any other law school. We describe our programs
in detail in our web site at www.law.gmu.edu/lawecon/, with detailed reading lists and links to
instructor web pages.

Our programs are not partisan, and we have won praise from judges from very different
backgrounds. In 25 years, we are not aware of any judge who has complained in any way about
the content of our programs. We append letters of support from various judges and law deans.

In a typical LEC institute, a group of about 20 judges attends 21 hours of lectures over a
six-day period, with an average of 500 pages of difficult readings. We have three hours of
lectures on most days, and six hours on one day. The judges are asked to have all the readings
done before each class and to attend each class prepared to discuss the materials.

Our first program in 2002 is on Aristotle’s Nicomachean Ethics. Lecturers here include
Harvard’s Harvey Mansfield and MacArthur Prize winner Michael Ignatieff. The second
program studies and celebrates American values, and is taught by noted academics. The lectures
include a look at America in Poetry taught by a major American poet and an examination of the
idea of the Frontier. The third program features readings from the Founders taught by the A-list
of American historians. The fourth program is on the economics or private law, and features
lectures by noted academics at the law schools at U. Va., Chicago, and Yale. After six hours of
microgconomics, we look at how law and economics can be applied in contract, property, and
tort law. The fifth program on antitrust economics begins with six hours of pure microeconomics
and features lectures by two Nobel laureates. Our sixth program is on science and features one of
this country’s best philosophers, John Searle, as well as noted scientists and an economist from
Harvard Law School. Finally, we have two shorter programs on Shakespeare and Jane Jacobs.
‘We have never offered programs on the environment.

We seek hotels that provide retreat-like settings, in which judges will feel removed from their
work and in which the burden of reading 500 pages of materials will not seem burdensome. Most
judges come to our programs having read only part of the materials, and catch up on the rest
during breaks in the program.

We offer our programs off campus. Unlike many universities, George Mason University does
not have its own retreat facilities, and programs in the Washington area would be more
expensive than those at the locales we employ. The hotels we use are comparable to those used
for other judicial education programs. Apart from the lectures and meals there are no other
activities. We do not pay for spouses.



102

The LEC is advised by a Judicial Advisory Board composed of eminent judges, which has
approved our policies. Advisory Opinion 67 asks judges to inquire into sources of funding only if
“there is a reasonable question concerning the propriety of participation.” We are advised that
such questions do not arise when the program is an academic one sponsored by a law school.

The LEC does not disclose the names of its donors and has not done so for eight years. This
is done to protect the integrity of our programs. If judges do not know the identity of our
supporters, it is difficult to see how the judges can assist them. Our policy therefore resembles a
blind trust, which reduces the problems of conflicts of interest. We are advised that our policy is
in compliance with Advisory Opinion 67.

After one of our programs, one judge wrote “As a student in two ... seminars I can affirm
that the instruction was far more intense than the Florida sun. For lifting the veil on regression
analyses, and for advancing both learning and collegial relationships among federal judges
across the couniry, my enduring appreciation.” The judge was Justice Ruth Bader Ginsburg.

In his written testimony Douglas Kendall stated:

During an interview for 20/20, the Dean of the George Mason Law School frankly
admitted that LEC is “out to influence minds . . . If court cases are changed, then that
is something we are proud of as well.”

Mr. Kendall described this as “brazen.” The quotation in question was taken out of
context. In the interview Dean Grady made clear that the LEC seeks to influence
participants only in the sense that any university seeks to influence its students;
otherwise, there would be little reason for a student to seck a university education,

In response to a question at the hearing Mr. Kendall said, “I'm not suggesting I want to
police what judges read. I don't want to burn books.” Programs run by “certain universities”
would be acceptable, he said. We see no reason why George Mason University should be
excluded from Mr. Kendall’s list of approved universities.

Encl. C.v.of Dean Mark F. Grady
C.v. of Professor F.H. Buckley
Institutes 2002 brochure
Speech by Chief Justice William H. Rehnquist
Speech by Judge A. Raymond Randolph
Letter from Judge Judith Barzilay, Nov. 15, 2001
Letter from Judge C. Lynwood Smith, Nov. 21, 2001
Letter from Judge Robert Bell, Nov. 14, 2001
Letter from Richard W. Goldberg, Nov. 29, 2001
Letter from Judge Thomas Eisele, Nov. 9, 2001
Letter from Judge Thomas Griesa, Nov. 14, 2001
Letter from Judge Clarence Newcomer, Nov. 14, 2001
Letter from Judge Arthur Spiegel, Nov. 16, 2001
Letter from Magistrate Judge Joel Feldman, Nov. 9, 2001
Letter of Judge Thomas J. McAvoy, Nov. 23, 2001
Letter of Judge John Feikens, Nov. 20, 2001
Letter from Dean Anthony Kronman, Yale Law School, Nov. 13, 2001
Letter from Dean Douglas Kmiec, Catholic University Law School, Nov. 13, 2001
Wall Street Journal editorial, Oct. 24, 2000
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School of Law

George Mason University
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Thilitues fon_fudpes 2002

Aristotle and the Virtues
April 26 to May 2, 2002

The Idea of America
June 3-9, 2002

The Forging of a Nation
June 10-16, 2002

The Economics of Private Law
September 20-26, 2002

The Economics of Public Law
September 27 to October 3, 2002

Science in the Courts
December 6-12, 2002

Shakespeare on Liberty: The Roman Plays
March 21-24, 2002
The Unheavenly City:

Jane Jacob’s Death and Life of Great American Cities at 40
May 16-19, 2002

Caver: Blind Orion Searching for the Rising Sun, Nicolas Poussin 1658
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i

Instructors Jean Elshtain, Clifford Orwin, Michael ignatieff and Roger Scruton with judges
and LEC staff, Santa Fe, NM, June 2001

A Record of Academic Excellence

In 2001, the George Mason Law & Economics Center expanded the size
and scope of its offerings, with lectures by some of the leading academics in
economics, philosophy and history.

For seven weeks a year, the LEC conducts one of the world's premier
educational programs.

Founded in 1974, the LEC offered its first institute for judges in 1976.
Since then, more than 600 judges have taken one or more of its institutes,
This number includes 318 active judges. Two members of the Supreme
Court and 41 active members of a Court of Appeals have taken at least one
institute.

In 2001 the LEC for the first time invited senior state court judges to its
programs, and about 30 such judges will attend one of our institutes or
seminars. In 2002 we will again invite state judges to our programs.

Since 1987 the LEC has been an integral unit of George Mason Univer-
sity School of Law. LEC Director F. H. Buckley has been a Professor at the
Law School since 1989, and LEC Chairman Mark F. Grady is the Dean of
the Law School.
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LEC Judicial Advisory Board

The LEC’s Judicial Advisory Board advises the LEC on its programs and
practices. All members of the Judicial Advisory Board have taken more than
one LEC institute. The Board members are:

* Douglas H. Ginsburg of Court of Appeals for the District of
Columbia Circuit

¢ Lynn N. Hughes of the Southern District of Texas

¢ Edith Hollan Jones of the Court of Appeals for the Fifth Circuit

* Blanche M. Manning of the Northern District of llinois

¢ Pauline Newman of the Court of Appeals for the Federal Circuit

¢ A. Raymond Randolph of the Court of Appeals for the District of
Columbia Circuit

® Myron H. Thompson of the Middle District of Alabama

® Vaughn R. Walker of the Northern District of California

® Evan J. Wallach of the U. S. Court of International Trade

¢ Jack B. Weinstein, Senior Judge from the Eastern District of New York

Our Academically Exciting Offerings for
2002

In 2002, the LEC will offer six different one-week institutes and two
shorter colloquia. As in the past, world-class scholars will lecture on chal-
lenging academic topics.

The LEC’s economics institutes give judges a structured environment in
which to surmount the intellectual obstacle of learning microeconomics.
The LEC’s science institute also offers participants a solid review of the
methodological and technical knowledge needed to resolve many scientific
issues that arise in court.

While economic and scientific issues remain of critical importance, there
is a wide variety of problems that have not been addressed by our programs.
New LEC institutes on Aristotle’s Ethics, American History and The Idea of
America, as well as the two new academic colloquia, will offer participants
an opportunity to consider and discuss broader social and philosophical
issues.

The LEC also supports faculty research at George Mason University
School of Law.

For further information about our programs, including instructor web
pages, please consult our web site at www.lawecon.org.
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Qur Programs ‘

Our programs are academically demanding. Readings for our institures
average about 500 pages, with 21 hours of lectures and discussion. Partici-
pants are expected to have done all the readings and to attend all sessions,

Our institutes are held in retreat settings with the LEC assuming hotel,
meal and transportation expenses for participants, Avart from the |
and meals, the LEC does not support any other activities at its judicial
programs, and does not cover any expenses for spouses.

Donor Support

The LEC is supported by a large ramber of individuals, independent
foundations, and corporations. Support fram corporations accounts for
about 13% of our revenues. In 2001, the median corporate donation was
3.4% and the mean was 0.7% of our revenues.

We are supported by several of our alumni{ae) on the bench. Last year

contributions from jndges totaled $38,000. We are most grateful for this
generous support, given by those who know us best.,

Our programs are designed solely by academics at George Mason
University School of Law.

Martho Bayles with participants of the LEC's John Stuort Mill seminar,

Alexandria, VA, March 2007
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April 26 1o M
Winston-Salem, NC

In recent years moral philosophy heas returned to one of
the oldest questions of philosophy: How should one live?

Harvey Mansfields most recent book is a new edition of Togueville’s Democ-
racy in America (with Delba Winthrop). Lorraine Pangle recently completed 2
book on Aristotle’s theory of friendship. Michael fgnatieff is a MacArthar Prize
winner whose recent work has centered on nationalism. Hillel Fradkin writes
on religion and politics. Roger Shattuck is the author of The Banguet Years and
Forbidden Rnowledge, and s a leading Proust scholar,

fof

Horvey Mansh
Lorraine Fangle
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June 310 @, 20072
Santa Fe, NM

What are the special qualities of the American experience,
us these have reditionally been identified?

Dana Gioia is one of this country’s leading poets, James Reichley is one of
the leading scholars on the role of religion in America and the author of Reli-
gion in American Public Life. Ralph Lerner is a distinguished constitutional
scholar. Barry Sanders is the author of The Private Death of Public Discourse
and a professor at Pitzer College. Peter Berkowitz is a noted political philoso-
pher at George Mason University School of Law. George Borjas is one of this
country’s leading scholars of immigration. Paul Cantor’s most recent book is
Gilligan Unbound, an essay on popular culture,

Dana Gloia
Ceorge Borjos
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This institute will focus on the writings of the Founders, with
the assistance of o group of America’s leading historians.

Gordon Wood and Joseph Ellis are both Pulitzer Prize winners for their
books on carly American history. Ralph Lerner is a noted constitutional
scholar. Joannc Freeman is the cditor of a Library of America edition of
Hamilton’s works. Pauline Maier’s American Scripture was a finalist for the
National Book Critics award. Harry Jaffa is a leading anthority on Lincoln,
and Tom Pangle is a noted political philosopher

Gorden Wood
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i nb@r 2010 26, 2002
5 an Diego, CA

This instifute offers a solid introduction to the econoimic
unmiysiﬁ of private law, with two sessions on micro-
economics theory followed by five sessions of applica-
tions o private law issues,

Charles Goetz is the author of a leading law-and-sconomics casebook
and has written many of the leading studics on the econoniic analysis of
contract law. David Friedman is the author of Hidden Order and Law’s
Order. Richard Epstein is one of America’s prominent legal scholars, and
Mark Grady is a leading torts scholar. George Pricst is a past- ‘Hé“al(if‘ﬂt of
the American Law and Fconomics Association.
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Seplember 27 1o October 3, 2002
San Diego, CA

The institute equips parficipants with the analytical tools
needed to deal with o variety of issues in antitrust eco-
nomics and public choice, The first two lectures will lay
the microeconomics foundation for the specific antifrust
issues dealt with in the third and fourth sessions. The next
two sessions will examine the important literature on
public choice. The last session is devoted to new institu-
tional economics,

Richard Ippolito is one of America’s leading labor economists, and Ken
Elzinga and Fred McChesney are recognized experts on the economic analy-
sis of antitrust law. Barry Weingast is a leading Public Choice scholar. James
Buchanan and Douglass North are Nobel Prize winners in economics.

James Buchanan
Douvglass North
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December 6 10 12, 2002
Sarasofa, FL

The Science in the Courts institute offers participants a
solid review of the methodological and technical knowl-
edge needed jo resolve many scientific issues, such as
risk and cost-benefit anclysis.

John Searle is one of America’s leading phifosophers, and the author of
Speech Acts. Sally Satel is the author of PC.M.D. James Trefil, Robinson
Professor at George Mason University, is a leader in the scientific literacy
movement. Bruce Ames is the director of the National Institute of Environ-
mental Health Science at UC Berkeley and is one of the most frequently
cited r nsi 15 the Director of the Harvard Program on
Emipirical Legal Studies.

L

Salley Scief
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Academic Colloquia

Shakespeare on Liberty: The Roman Plays
Savannoh, GA,
March 21-24, 2002

The Unheavenly Citys
Jone Jacob’s Life and Death of Great American Cilies ot 40
Moritreal, Quebec
May 16-19, 2002

The LEC will offer two two-day colloguia for judges: Tn each case the
reading materials will consist of about 250 pages of material, which will be
discussed in five 90-minute sessions. The discussion leaders for the rwo
colloguia will be John Alvis of the Department of English at the University
of Dallas and Alan Ehrenhalt of Governing Magazine.

he Shakespeare colloguium will feature Coriolass, Julius Caesar, and
Anthony and Cleopatra, together with short readings from Platarch and
Benjamin Constant. The Unheavenly City colloquinm will feature readings
from Jane Jacob’s Life and Death of Grear American Cities as well as Alan
Ehrenhalt’s Lost City.

All participants will be expected to have read all of the materials before
the colloguia begin. If you do not think your schedule would permit this,
please decline this offer and we will try to include you in a subsequent
seminar

Alan Ehrenhclt
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Judge Costo
Fleicones with Lionel
Tiger, The Evolufion
of Norms, Santa Fe,
NM, June 2001

Judge Harold Boer with Ralph Lerner,
Rafionalism in Folitics
Cherleston, SC, March 2001

Jean Elshtain-and
Roger Scruion,
Indlividual
Responsibility o
Santo Fa, NM, June
2001 |
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Bob Cooter and Bob Ei;f;'cf(son,
Evolution of Norms
Sonta Fe, NM 2001

Judges Thomas A.
Wiseman and
Kenneth C.
Mackenzie

with Roger Shatiuck,
Individuol
Responsibifity

Santa Fe, NM 2001

e Gary E.

- Strankman with

onothan Clark,
individsed

- Responsibility

Somia Fe, NM 2001
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Comments by Judges Who Have Attended
Our Programs

After each program we ask judges to comment on it, The
comments have been uniformly positive, and the following
excerpts are illustrative.

Our institutes give judges a better appreciation of the consequences
of their decisions

» “The intersection of law-and-economics gave me an entirely new way to consider
antitrust law and its impact on business organization. The institute gave me a
valuable working understanding of current antitrust law and its economic bases. It
will be very valuable.”

¢ [The institute] “alerts judges to the practical economic consequences of rulings
beyond the obvious immediate disposition.”

Our institutes teach judges how to evaluate expert withess

* “I feel more confident when dealing with the so-called experts. The expert is more
likely to tell the truth if he believes I know something about the subject.”

* “I now have a more informed perspective, can frame a more intelligent analysis, and
am less dependent on selective input from counsel and witnesses,”

General Comments

¢ “The whole thing was an intellectual feast. The interaction with professors and other
judges was wonderfully stimalating.”

¢ “Despite the reading load, I enjoyed every minute! ... I found myself actually getting
eager to have a scientific issue come before me soon.”

“You presented an incredibly substantive program in a short period of time, utilized
outstanding professors, and chose topics of great value to me in my work as a judge.
By presenting scientific concepts in a clear and understandable manner, you gave me
the ability to make more informed and rational judicial decisions about scientific
evidence.”

The “greatest value is one of perspective. I tend now to take things less for granted,
to entertain the possibility that conventional wisdom may not be wisdom at all.”

“I don’t understand how I functioned before 1 had statistics and basic economics.”

“It was thrilling for me to have an opportunity to review classics of Western thought
with the eminent scholars you brought together. I am confident that all of the judges
expanded our perspectiveg based on the readings and the in and out-of-class
discussions.”
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George Mason
Law and Economics Center

3301 North Fairfax Drive
Arlington, Virginia 22201
Telephone: {703} 993-8040
Fax: (703) 993-8181

www.lawecon.org

Mark F. Grady
Dean School of Law and
Chairman, Law & Economics Center

F. H. Buckley
Professor of Law and
Director, Law & Economics Center

John P, Giacomini
Director of Special Programs

Dianne Cannon
Program Officer

September 2001

School of Law

George Mason University
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: % Suprene Gourt of the United States
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Remarks by Chief Justice William H. Rehnquist
American Law Institute's Annual Meeting
The Mayflower Hotel, Washington, D.C.
Monday, May 14, 2001

Thank you Traynor for the kind introduction. This was to be Charlie Wi ght's last meeting as
President of the American Law Institute and I know that the Institute and our profession miss
him. I thought I would speak today about one of Charlie's favorite subjects: legal education.

Last July, legislation was introduced in Congress that would sharply limit the educational
opportunities available to federal judges. The bill was proposed after a private organization
issued a report critical of judges’ attending private educational seminars at the expense of the
seminar sponsors. Known as the Kerry-Feingold bill, it would prohibit federal judges from
accepting "anything of value in connection with a seminar.” The bill would give the Board of the
Federal Judicial Center the power to authorize government funding for judges to attend only
"semninars that are conducted in a manner so as to maintain the public’s confidence in an unbiased
and fair-minded judiciary.”

Critics of privately funded seminars refer to them as "junkets"; the television program 20/20
recently aired a segment about a seminar held Jast winter at'a resort in Tucson that was attended
by a number of federal judges. One could easily get the impression from this presentation that the
real problem is too many judges playing golf in the middle of the afternoon in Tucson'in
February. There was a time when federal Jjudges worked less than they do now; I remember many
years ago a judge referring to an appointment to one of the courts of appeals as being a "dignified
form of semi-retirement." If that was ever true, it long ago ceased to be. The pressure to keep up
with ever-increasing dockets requires and receives hard work from these judges. And so far as the
locale of any seminar is concerned, does anyore really think that a seminar in Tucson in August
or in Milwaukee in January would attract as many participants if the scheduling were reversed? If

you do think that, I suggest you schedule the next meeting of the ALI here in ‘Washington for the
middle of August. f

The principal vice of the Kerry-Feingold bill is that it lays down a vague standard: "The seminar
must not be conducted in a fashion that might undermine "the public's confidence in an unbiased
and fair-minded judiciary™ and it confides to a government board -- the board of the Federal
Judicial Center — the obligation to administer this standard - an obligation which the Board has
firmly requested not be placed upon it.

The approach of the Kerry-Feingold bill is antithetical to our American system and its tradition of
zealously protecting freedom of speech. Justice Holmes famously noted (in his dissent in Abrams
v. United States, 250 U.S. 616, 630 (1919)), "that the ultimate good desired is better reached by
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free trade in ideas -- that the best test of truth is the power of the thought to get itself accepted in
the competition of the market . .. . [W]e should be eternally vigilant against attempts fo check the

t

expression of opinions that we loathe ... ."
In his essay "On Liberty,” John Stuart Mill pointed out the risks inherent in suppressing ideas:

But the peculiar evil of silencing the expression of an opinion is, that it is robbing the
human race; posterity as well as the existing generation; those who dissent from the
opinion, still more than those who hold it. If the opinion is right, they are deprived of
the opportunity of exchanging error for truth: if wrong, they lose, what is-almost as
great a benefit, the clearer perception and livelier impression of truth, produced by its
collision with error.

Existing legal and ethics provisions quite properly restrict judges from accepting benefits from
_parties to litigation before them and provide for disqualification in any instance where a judge's
impartiality might reasonably be questioned. The current financial disclosure requirements also
ensure that information regarding attendance at private seminars at the expense of the seminar
sponsors is readily available to the public. . ’

Both the Judicial Conference of the United States and the Board of the Federal Judicial Center
are on record as opposing the Kerry-Feingold bill. And the FIC Board has pointed out that the
legislation would jeopardize the Federal Judicial Center's ability to cosponsor seminars with law
schools and other organizations. The legislation is also opposed by the Federal Judges
Association and the deans of a number of law schools.

The Federal Judicial Center has done an exceptional job providing continuing education for
federal judges and court personnel. But the Center cannot provide education to every federal
judge each year on the wide array of subjects that judges confront every day, especially issues that
are primarily local. And the FJIC Board should not be asked to decide for individual judges which

seminars they may attend. As Adam Smith explained in the context of economic regulation 225
years ago,

~ [E]very individual, it is evident, can, in his Jocal situation, judge much better-than
any statesman of lawgiver can do for him. The statesman, who should attempt 1o
direct private people in what manner they ought to employ- their capitals, would . . .
assume an authority which could safely be trusted, not only to no single person, but
to no council or senate whatever, and which would no-where be so dangerous as in

* the hands of 2 man who had folly and presumption enough to fancy himself fit to
exercise it. - :

Seminars organized by law schools, bar associations a‘l"nd other private organizations are a

valuable and necessary source of education in addition to that provided by the Federal Judicial

Center. The effect of the Kerry-Feingold bill would be dramatically to restrict the information

made available to federal judges through seminars by requiring that the content of that

information and the identities of its presenters be weighed against a prediction of public

. confidence in fair-mindedness. Who knows whether seminars sponsored by one or another law
- school, or even by this body -- the ALI -- would pass that test? ’

The notion that judges should not attend private seminars unless they have been vetted and
approved by a government board is a bad idea. 1t is contrary to the public interest in encounraging,

an informied and educated Judiciary, and contrary to the American belief in unfettered access 1o
ideas. Thank you.
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WasHINGTON D.C. Lawyers CHAPTER LUNCHEON ADDRESS, May 24, 2001
JubiciAL SEMINARS: PoLrricAL CORRECTNESS OR APPEAL TO ETHICS?

Honorable A. Raymond Randolph, ULS. Court of Appeals for the D, C. Circuit

Mark Twainthought that “it takes your enemy
and your friend, working together, to hurt you to the
heart, the one to slander you and the other to get the
news to you.” .

Twain’s remark came to mind the other night
whenIwatched an ABC News story on Federal Jud ges.
The story was ona program called 20/20. Afteritended,
Twas tempted to pick up the phone and call some of my
judge friends who were - to put it nicely - prominently
displayed.

The 20/20 story was an exposé about federal
judges attending legal education seminars run by a
law school — and the deep ethical implications of such
judicial conduct.

: After the 20/20 program, a spate of “me-
tuem” editorials appeared. Now the Chief Justice has
given a talk on the subject at the meeting of the Ameri-
can Law Institute and The Washington Post responded
with an editorial entitled “Mr. Rehnquist and Jun-
kets.”

Ithink it is worth studying the 20/20 program,
and notjust for the subject of federal judges and private
seminars. Pay attention also to the technique - if yow'd
like to smear an institution or individuals, this is an
instruction manual.

Here is a summary. With the Honorable Bar-
bara Walters presiding, and reporter Brian Ross doing
most of the talking;

¢ The program personally maligned several federal
judges.

¢ Intellectually worthwhile programs at George
Mason Law School -— which ran the seminar —
were unfairly attacked, mainly by innuendo.

* Federaljudgesin general weresubjected to distorted,
biased and untrue reporting,

¢ And academic freedom and the First Amendment
suffered a couple of blows as ABC tried to bully
George Mason into following ABC’s party line of
what s right and good for American jurisprudence
—as if ABC had any expertise on the subject.

Letmeset the stage. The program opens with video
footageofa golf course in Tucson, Arizona. Ttis Decem-
ber in Tucson, warm and lovely. A few old men— my
friends will pardon me for so describing them — are
milling about golf carts. Ross’s voiceover begins:

e ———— .
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“Three o’clock on a glorious Tuesday after-
noon in Tucson, Arizona. It’s the middle of
the workday for most people. But here at one
of the top golf courses in the country, a group
of U.S. Federal Judges, their courtrooms and
black robes far away, is finishing up the ninth
hole.

Brian Ross: “Afternoon” —across the fair-
way, two other federal judges, from Iowa, where
it was cold and snowy on this December day,
are heading for a tough Par 5. “How was the
game?”

Judge Edmonds: Oh, we are not done.
We're just on the third hole.

Brian Ross: And at the swimming pool,
there’s a federal judge from Ohio doing laps,
while another one, from California, leisurely
catches up on some sun and the newspapers.
All part of an educational program that others
call an entirely inappropriate junket.

Pay close attention to the'words — an inappro-
priate junket “others” say. Who exactly are these oth-
ers?

In the course of the program you will discover
only two people who fit that description. One is Dou-
glas Kéndall, the head 8f some outfit called The Com-
munity Rights Council. The other is, I am sorry to say,
my former colleague Abner Mikva. They are affiliated
with each other, although 20/20 doesn’t tell you.

The opening scenes of the program and the com-
mentary are designed to set a tone. The pitch is this:
While everybody else was working hard and freezing to
death, these lousy federal judges were sunning them-
selves at this fabulous golf resort free of charge. OUT-
RAGEOUS! Ajunket—a trip ginned up to appear asif
it were an educational program when in fact it was just
a vacation.

Please permit me a side comment. F've been to
this golf course, Tucson National. It's a dog track. I
wouldn’t play there. In Tucson, I prefer a far superior
course, a public one— The Randolph course, an LPGA
tour stop each year. They have great hats there, saying
“Randolph, established 1923.” When Iwear oneit makes
people think I1ook young for my age.

Anyway, back to 20/20. The golfing and the
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swimming and the sunning are—to use the words of
our intrepid reporter Brian Ross—"part of an educa-
tional program” run by The George Mason Univer-
sity Law and Economics Center.

I will be blunt. That is a lie and Ross had to
know it. Golf and swimning are no part of the educa-
tional program. One might as well say that bar hopping
in Georgetown on Saturday night is part of Geoxgetown
University’s curriculum.

‘What students do and what the student-judges
do on their free time between classroom sessions is
their business—as in any academic setting.

Of course it is ABC’s business to confuse the
matter, to mesh free time with academic time, because
that will make the judges look bad, and it will tarnish
George Mason, and it will create a scandal and who
knows, maybe 20/20’s ratings will improve.

You might be wondering by now what is the
nature of the educational program these judges are at-
tending? If you watched 20/20, you would still be won-
dering. Television does. not usually provoke critical
thought. Whatever message it conveys is more or less
just absorbed. The producer of 20/20 wanted to divert
the viewer from the content of George Mason’s seminar
and focus instead on the golf and the hotel and the sun
and who puts up the money, and 20/20’s ultimate
charge that this is some sort of secret right-wing boot
camp poisoning the minds of the federal judiciary.

And so the viewing public never got to know

that among the distinguished lecturers who have ap-
peared at George Mason’s program—which has been
going on for more than 25 years—are many of the
leading scholars of our time, including six Nobel Prize
winners and such luminaries as Orley Ashenfelder
from Princeton and George Priest from Yale. And in
its programs on science and the arts, George Mason
has attracted such distinguished faculty as Walter
Berns and James Q. Wilson and Bruce Ames and the
philosopher of science John Searle, famous for his
Chinese room hypothetical.
. At one point in the program, reporter Ross has
this Mr. Kendall criticize—we have no idea what
Kendall’s qualifications are—an economic concept
discussed in the seminar. Kendall calls this an ex-
ample of “bias”. What reporter Ross neglects to say—
here I will give Ross the benefit of the doubt and at-
tribute his neglect to sheer ignorance—is that the eco-
nomic concept is the Coase Theorem, named after
Ronald Coase and for which Coase won the Nobel
Prize in economics.

I could go on but you get the idea—George

Mason is presenting serious academic stuff about sub-
jects that should be, and are, of great interest to federal
judges who wish to broaden their thinking, which one
would hope includes all federal judges.

Now for the ethics part. Mr. Ross begins: “It
turns out that corporations and pro-business groups
have quietly been spending millions of dollars to fi-
nance such lavish outings for judges.”

Note the word “quietly”—as if they are sneak-
ing around, making secret drop-offs of cash, engag-
ing in some nefarious doings which again our intrepid
reporter has unearthed. And what exacily in Ross’s
mind is a “pro-business group”? Something distin-
guished from an anti-business group?

“This particular seminar,” Ross tells the view-
ers, “was sponsored by what's known as the law and
economics center, run out of the Law School of George
Mason University in suburban Washington, a school
whose pro-business teachings have made it a favorite
among many corporate executives.

“In fact, the corporate sources of the money are
not made public by the George Mason Law School,
which is located a long way from the golf courses of
Tucson, in the suburban sprawl of Arlington, Virginia.
No seminars for judges are held here.”

Another not so subtle dig—why not hold the
seminars in the D.C. afrea? I can tell you —the hotels
and food are too expensive around here. Tucson is much
cheaper, and judges are going to be flying in from all
over anyway.

There's another reason. Speakers like to go to
nice places. Martin Ginsburg, the Justice’s husband —
has a very funny biography. One of Marty’s linesis that
he is a “frequent speaker - mainly in warm climates.”

Whatis 20/20’s problem anyway? Thatjudges
are going to nice places to participate in seminars? So
everything would be just fine and dandy if all seminars
had to be held in midwinter in a cornfield in fowa?

The rest of the 20/20 program consists in Ross
questioning Mark Grady, the fine Dean of George Ma-
son Law School, about the source of the funding for the
programs; the Dean refusing to give namesbut agreeing
that some money comes from corporate donations; and
Ross saying that two unnamed ethics experts think
judges have a duty to find out who is footing the bill
before they attend one of these seminars.

The program ends with Ab Mikva pronounc-
ing that there is an appearance of impropriety, with-
out mentioning that the appearance is precisely what
he is trying to create.

Now let me say a word about Ab. We served
together on the D.C. Circuit for several years. Then Ab
left to become White House Counsel during part of the
Clinton Presidency—not exactly a good career move, [
thought at the time, but we have different tastes and I
wished him well. Anyway, Ab wrote this litde artide
touting the position of the Community Rights Council
against judges attending seminars, and of all things he
trotted out his experience in the Clinton White House.
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Now, T know Ab is of a different philosophi-
cal persuasion. Even so, you have to be utterly out of
touch with reality to use the Clinton White House as
a model of ethical behavior for anyone, let alone the
federal judiciary.

Enough of 20/20’s ethical slant. Now let me
give you the truth. Federal judges are governed by the
strictest ethics code of any branch of government. No
one can talk to ajudge ex parte about a case. There are
rules against it. There are also rules against accepting
gifts from litigants and discussing the merits of pending
or impending cases. ¥ know from personal experience
that the federal judges of this country are conscientious
about adhering to the code of conduct.

Sowhatis the real beef of people like the 20/20
producers and those of similar persuasion? It’s not with
ethics - that's a smokescreen. Their problem is with the
content of the seminars. They have no faith in what
Holmes called the market place of ideas. Why should
they? They have no faith in free markets g ally.
Rather than try to counter ideas with ideas of their own,
their tactic—hardly a new one—is to silence the op-
position.

Thisis why Douglas Kendall and those like him
are really the new censors. They disguise their true ob-
jective by proclaiming that they are really trying to root
outbias, or that they just want objectivity. But who de-
cideswhat s objective? Shakespeare said it best— “Aye,
there’s therub.”

Of course, if a seminar isbeing run by a litigant
or a potential litigant in the judges’ court and concerns
asubject that touches on litigation, a judge would have
tobeafool to attend. It is not just common sense. Itis
also something governed by our ethical rules. Any party
can raise the issue.

Two final questions should be asked. First,
mustajudge refuse to attend a seminar because it deals
with matters that may come up in his court? Second,

_must thejudge always conduct an inquiry into the source
of funding for the seminar or the program?

There is no absolute answer to either question,
norshould there be. The most that can be said is that it
depends. That is where the federal judiciary’s code of

_conduct committee left the matter in its advisory opin-
forino. 67. That is where it should be left in any ethical
code. Let me illustrate. Suppose ajudge were invited to
aseminar onthe Mechanics of Seatbelt Failures in Auto-
mobile Crashes, at more than 20 miles per hour. If the
judge hears these kinds of cases, he ought to give some
thought to finding out who is financing the program. If
it is some Ralph Nader litigation arm, this could makea
difference and he should not attend, even if Mr. Nader
planned to hold the seminar in a cornfield in Towa in
January.

On the other hand, suppose the conference is

on the structure of DNA. The Einstein Institute, a non-
profit organization based in Washington, runs such
seminars for state and federal judges. 1attended one.
It never occurred to me that I should ask the Einstein
Institute where it gets its money. Why should that
matter?

The Einstein Institute trains far more judges
than Georgé Mason. Yet, ¥ve not heard Ab Mikva or
these unnamed “others” criticizing its programs. Why
not? Because as far asT know, there’s no conservative or
liberal DNA. It'sjust DNA.

When the seminar is part of a university’s edu-
cational system—as George Mason’s is—things are |
very much removed. Pm told—and so was 20/20, but
they decided to suppress it—that only a small percent-
age of their funding comes from corporations, around
15% (the rest is from foundations) and no one corpo-
ration makes up more than 1%. So if you're a judge
attending one of these seminars, you can thank the
XYZ corporation for the ham sandwich you had for
lunch.

When Iam invited to speak or attend programs
at law schools around the country—and they pay my
transportation and put me up in a fancy hotel and wine
and dine me—what am I supposed to do according to
people like my friend Ab Mikva? Ask the university
to please supply a list of all its-corporate and indi-
vidual and institutional donors? And after get the
list, what do I do with it?

I can assure you no judge in his right mind
would say — “Well, the XYZ Corp. contributes to your
university and it sometimeshas cases in my court. There-
fore, I must refuse your kind invitation fo attend your
seminar on Judge Jeffries and the Bloody Assizes.” If
that were the rule, no judge would be able to speak at
any institution of higher learning in America.

I'want toleave you with twothoughts. The first
is that the federal judiciary is the most ethical, law abid-
ing group of government officials in this country and it
has been that way for quite some time. Dishonest and
distorted reporting cannot and will not change thatfact.
We can only hope that it will not alter public percep-
tons of the federal judiciary.

The second thought—in light of 20/20’s per-
formance and a good deal of the same sort of thing in
public life—is something Samuet Joh said more
than 200 years ago: “You oughttobe perpetually watch-
ing. It is more from carelessness about truth than from
intentiona! lying that there is so much falsehood in the
world.”

Iook forward to giving this speech again at the
next Federalist conference in Bali.

P ———————— S
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- UNITED STATES COURT OF INTERNATIONAL TRADE
One Feoerat Puaza
NEW YORK, NY {0278-0001

CHampens aF
JUDITH M. BARZILAY
sutee

November 13. 2001

Via Facsimile: 202-225-5851

Hon. Steven Rothman

U.S. House of Representatives

1607 Longworth House Office Building
Washington, D.C. 20513

Re:  Hearing on Educational Programs for Federal Judges

Dear Congressman Rothman:

Your staffer. Arlene Miller, suggested:I fax this letter to vou. [t is my understanding that
your House Subcommittee on the courts will hold a hearing on November 29; 2001 to discuss
private educational programs for federal judges inchiding those sponsored by the George Mason
Law and Economics Center. As-one of your constituents and a participant in several of George
Mason’s-programs..I write in support of those programs.

First, a few words to establish my bonafides. [ania 1998 Clinton appointee to the U.S.
Court of International Trade. a federal court of limited jurisdiction contined to adjudicating cases
brought under the import and export statutes of the United States. 1 am a registered Independent,
but would described myself as a fairly unreconstructed 60's liberal. (That last statement has
probably ruined whatever chances I might have had for appointment to the appellate bench).

The George Mason programs are the only private educational programs for judges that [
have attended. They are academic in nature, do not espouse any particular point of view. and
attract only the best professors. For instance, in one program lattended. Economic Implications
of Public Law, we were privileged to hear from Dr. James M. Buchanan. who is a Noble
Laureate in economic science. Last summer ] attended a program on the Evolution of Norms.
where our instructors included Professor Lionel Tiger of Rutgers (another New Jersey alum) and
ather professors from Berkeley and Yale.

My friends at George Mason tell me that.corporate funding accounts for ondy 13% of their
budget and they do.not-disclose their donors. Therefore, there is no-opportunity-for judges to.be
influenced to benefit one of their donors since we have no idea who they are. [n addition; these
programs are held off-site as George Mason does not have retreat facilities such as the ones at

Not prineed or mlied &t rvemmen erpenss
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Hon. Steven Rothman
November 15, 2001
Page -2-

Princeton, New York University, Yale and The University of Virginia. These programs are
scheduled off-season so that George Mason can get reasonable rates from the hotels involved.

Congressman Rothman, I have found the two programs that I attended to be of enormous
value as they gave me an opportunity to study with the most knowledgeable professors along
with other federal judges, eager to be there and to question all the assumptions proposed. It was
truly an intellectual feast,. We federal judges are called upon to handle more and more cases,
sometimes in a highly accelerated atmosphere. It is my opinion that these programs allow us to
charge our batteries so that we can return to our jobs to be even more effective public servants.
They are important and the Congress should not act to curtail them. I encourage you to join me
at one of the programs in the future, if you can. You would be most welcome. Should you have
any questions,  would be pleased to speak with you. Call me anytime in my chambers at 212-
264-5420.

Very truly yours,

T oy

becc: Prof. F.H. Buckley
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
FEDERAL COURTHOUEE
101 WELIAES AVENUE, N.E.
HUNTSVILLE, ALABAMA 35801
GHAMBERE OF
©. LYNWQOD SMITH, JR.
iuoss

November 21, 2001

Honorable Spencer T, Bachus, T
United States House of Representatives
442 (Cannon Building

‘Washington, D.C. 20515

Dear Congressman Bachus:

I am informed that rep ives of an organization called the “Community Rights
Counsel” have appeared before the House Subcommittee on the Courts for the purpose of asking that
educational programs for foderal judges sponsored by Geotge ‘Mason University's Law & Economics
Center be banned.

Unfortunately, | have been away from Huntsville for much of the past few weeks, in my
Birmingham Chambers-and C and only now have had an opportunity to respond to this
attack, 1 hope this letter does not come too late to have some influence on your thonght process.

1 am not familiar with the so-called “Community Rights Counsel” or its purposes, but I do
know something about George Mason’s Law & ics Center. - I ded one scminar
sponsored by that organization. The subject was “Liberty and Virtue in Early American Thought,”
and it was held from June 9 through 15, 2000, in Santa Fe, New Mexico.

I can describe that seminar in one Ttwas the most dinary, and inteliectuall
hallenging, educational experience since the end of college and law school.

We read and discussed books and extracts from writings by such persons as Locke, de
Tocqueville, Washington, Adams, Madison, Hamilton, and Jefferson, among others.

Advisory ethical opinions require that | inquire into the sources of funding for educational
programs if there isa ble questi rning the propriety of my participation. Based on
myp I experi Ihave no such questions. ‘There was nothing “partisan” 2bout this program,
unless onc entsrtains the perverted opinion that an academic examivation of the philosophical
foundations of the American Revolution and our Constitution exhibits, in some pejorative sense, 8
bias that might be reflected in a judicial opinion.
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Quite frankly, the whole notion that George Mason Universtty s Law & Economics Center
is tendentiously promoting a particulax political agmdx is ridiculous. The judges who attended the
Senta Fe program were d by Dx and Republican Presidents, and each held strong
individual opinions, ranging from “conscrvative” to “hberal with numerous gradations along the
contimsum between those poles. Our discussions ofien turned into debates that were lively,
informative, and intellectually refreshing. The whole experience was soprovocative that, in the past
year, T have purchased no less than twenty books on the Revolutionary period, and read myself to
slecp cach night. T have not utilized an extract from any oneafthmmanopx.mm,buﬂ cenmnly
have grown in the depth snd breadth of my appreciation for the traly y
of the founding generation of this nation that I am immensely proud to serve.

P

Forall of these reasons, I sincerely hope that you will give careful msxduahonto preservmg
the opportunity for members of the federa! judiclary to participate in future

sponsored by this institution.
Viery truly ycmy

wood Smith, Jr.

prog
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P
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
402 FEDERAL COURTHOUSE
GRAND RAPIDS, MICHIGAN 495032363

CHAMBERS OF November 14, 2001 (616) 456-2021
ROBERT HOLMES BELL

CHIEF DISTRICT JUDGE

Hon. John Conyers, .

United States Congressman

2426 Raybum House Office Building
Washington, DC 20515

RE:  Judicial Private Educational Programs for Judges

Dear Congressman Conyers:

It is my understanding you sit on the important congtessional subcommittee of
'Courts, the Internet and Intellectual Property,' which will be considering the criticisms
leveled against private educational programs for federal judges funded, presumably, by
cotporate donors. 1 don't pretend to have expertise in this area but believe you may benefit
from the obsetvations of my colleagues and myself.

All of my colleagues and I have attended seminars sponsoted by George Mason
University Law and Economics Center of the School of Law. These wete a fat cry from a
"boondoggle." All of us worked very hard reading and studying during the seminars.
Clearly I speak for my colleagues in observing that we never observed any 'partisan slant’ to
any presentations or any ‘indoctrination’ into a philosophy of law either conservative or
liberal. We wete appointed by republican and democrat presidents and personally hold
different political positions, but are unanimous in agreement that the George Mason
seminars were among the best judicial education programs we have attended.

1 find it both shameful and demeaning that some "political action committee’ will
receive widespread national publicity unfaitly attacking the integrity of the federal judges
attending educational seminars. We judges cannot publicaily defend our educational
expetiences and must rely upon Congress to see the truth and turn back such scurrilous
attacks. Your interest in this topic is most appreciated.

S;’Zercly, ! @//’_#

Robert Holmes Bell
Chief United States District Judge

RHEB/kb

206 ¥ Buckiey
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UNITED STATES COURT OF INTERNATIONAL TRADE
ONE FEDERAL PLAZA
New YORK, NY 10278-0001

CHAMBERS OF
RICHARD W. GOLDBERG
sEeoR DGR

November 29, 2001

Congressman Howard Coble

Congressman Howard L. Berman

Committee on the Judiciary

Sub-Committee on Courts, the Internet and
Intellectual Property

2138 Rayburn House Office Building

Washington, DC 20515

Dear Congressmen:

It is my understanding that your sub-committee held hearings today on the matter
dealing with Judicial education sponsored by private institutions.

Over the 11 years that [ have been on the bench, | have attended several seminars
sponsored by George Mason University and one seminar at Princeton University.

[ have found the subject matter at all of these seminars to be invaluable for my work
both at this court and at other courts when I sit by designation.

1 feel that the benefits from these seminars broaden the education of judges so that
we can look at areas of law and economics that relate to our work on the court.

My understanding is that Mr. Doug Kendall feels that because some of these seminars
are funded by private entities, such as corporations, that somehow judges will be
improperly influenced. 1 wish to inform you that the judges that do attend these
conferences have no idea where the resources came from, nor are we interested in knowing.
Never have I seen any indication from any of the faculty that there was some sort of
“agerida”. Hopefully, your committee will learn about the excellent seminars presented by
George Mason and others.
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While the meeting places ate very nice, they are less expensive than holding the
seminar in D.C. or another large city. I can assure you that the seminar itself uses up most
of the time.

Over the years, [ have met judges that have been appointed to the bench by
President Nixon to President Clinton. | have never heard any judge complain or suggest
that the programs are not helpful. It does seem to me that these programs should be kept
intact and hopefully whoever testifies will explain it in more detail.

Should you desire any further or additional information, please contact me at (212)

264-9741, or at the above address. ’

With warmest personal regards, [ am
Sincerely yours,

Wﬂ(, sl

bee: Mark F. Grady
F.H. Buckleyy”
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UNITED STATES DISTRICT GOURT
CABTEAN CIRTRIGT OF ARKANSAS
1.5, POST OFFICT & COURTHOUSE
P.0. BOX 3694
Q. THOMAS EISELE UTTLE ROGK, ARKANSAS 73203
BENICA JuoaE

November 9, 2001

Hon, Asa Hutchinson
United States Representative
Via Fax Delivery 202/223-3713

Re: Educational Programs for Judges
George Mason Law & Economic Center

Dear Asa:

1 have been advised that a rep ive of an organization known as the “Community
Rights Counsel” will appear before the House Comnmittee on the Courts next Wednesday to
arpue that federal judges should not be permitted to attend the academic programs candusted by
George Mason. Since I have attended many of the programs conducted by George Mason and its
predecessors, I wanted you to have the benefit of my assessment of those programs.

First, | want you to know that I, a3 & federal judge, have attended educational programs
duting my thirty-one years on the bench at the following univetsitics among others: Harvard,
Yale, Columnbia, New York University, Duke, Princston, University of California at Berkeley, St.
Louis University, Southern Methodist University, University of Mississippi, Louis & Clatk
University of Portland, Oregor, University of Arkansas at Fayetteville, and University of
Arkansas at Little Rock.

Lhave also ded ble educational programs sponsored by the Federal Judicial
Center. As you can see, | believe it js important for judges to take advantage of high quality
educational prograros because, simply put: education improves judges just as it improves others.

When 1 attended law school in the late 1940's the curriculum placed little emphasis on
- econotiiic theory and its relationship to the law. That curticulum also did not emphasize the
importance of science in the many cases that come before our courts. As & consequence | made
an effort over the years to continue my education by attending programs that deal with such
matters.

1 gather that those who would attempt to prevent federal judges from attending such
programs belicve that those programs are biased towards some particular view with which they
do not agree. It is true that such programs sometimes make us awace of ideas and view points
that are niot “out there” for popular consumption. However, I can say without qualification that
the programs that | have attended that were put on by George Mason have featured highly
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Mr. Huichinson
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credentialed academics from the facultics of first rate colleges and universities and/or who have

idenced fing scholarship or who have developed new and “cutting edge” ideas within
their respective fields. T, and other judges in attendance, have not always agreed with the ideas
and viewpoints of the “faculty.” Such dissgreements lead to lively and interesting discussions, to
the great benefit of all.

Tt is absolutely absurd to believe that federal judges are going to be “brain washed” by
anyone, university professors or otherwise. Itis the gtist of our mill to daity deal with opposing
arguments and view points which we must sort ot in our effort to reach correct solutions. And,
as you know, opposing “expert witnesses” turn up regularly in our trials.

1 would hope that the Congress would see the value of encouraging judges to attend such
high quality programs whenever their busy dockets will permit them to do so. And I do not think
any effort should be made to confine their “education” to in-house programs presented by or
sponsored by the Federal Judicial Center (even though the FIC programs are also excellent).

I have o ides where the George Mason Law and Economic Center obtains its revenues
but T understand that less than 15% of those come from cotpotations o corporate
foundations, Furthermore, I have no idea who contributes to the Center, it being my.
understanding that the Center does not disclose its donor lists.

Having attended many of the Center's programs, I can not think of any reasonable
question it could be raised concerning the propriety of federal judges participating in those
programs. In fact, to repeat, ] think that such participation should be d.

The whole idea of restricting the educational opportunities of federal judges is, at the
feast, extremely problematic. Do you want to attexapt to prevent judges from reading books or
sreatises which are, according to-one’s view, “too liberal” or “too conservative,” ox “too
controversial®? Setting aside the constitutional issues involved, T hope that Congress will not be
persuaded to go down this road.

With best personal regards, 1 am,
Sincerely yours,
A henasfas,
G. Thomas Fissle
P.S. Isuggest that the House Committes, if it wants to pursue this, obtain a list of ali of the

LEC’s programs and the “faculties” for those programs. I suggest that this will reassure any
doubters as to the quality of those programs,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
UNITED STATES COURTHOUSE
NEW YORK, NEW YORK 10007

THOMAS P, GRIESA
DISTRICT JUDGE

November 14, 2001

Honorable Howard Coble

House of Representatives

2468 Rayburn House Office Building
Washington, DC' 20515-3306

Dear Representative Coble:

Tunderstand that the Subcommittee on the Courts is holding
hearings on private educational programs for federal judges.

I have attended programs given by the Law and Economics Center
going as far back as 1975. For some years these programs dealt solely with
various topics in the realm of economics. More recently, the offerings have
included more general, philosophical subjects. For instance, in 2000 there was
a program in which we read selections from authors such as Locke and
Blackstone, who helped to influence the founders of our country. The course
was nothing short of inspiring. Last year I attended a course of a more general
philosophical nature, which gave very strong emphasis to morality and ethics.

Turning back to the economics courses, I would simply say that we
were given the very best in professional economics. The people who attended
the courses were obviously of diverse political views. But there was, to my vivid
memory, a uniform appreciation for what we were taught.

‘What may be hard to picture is how hard the judges work at these
courses. They tend to be given in resorts, where it is possible to play tennis or
golf, or go to the beach. But these are amenities to get some relief from the
academic side. The reading assignments are invariably long and difficuit, and
it is useless to attend the classes without covering at least most of the reading.
T'have spent day after day getting up at 4:30 in the morning in an attempt to
finish the reading before the morning class, having spent hours studying the
previous afternoon and évening,.
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Honorable Howard Coble
House of Representatives
November 14, 2001
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There is no denying that the instruction can convey a point of view.
However, as far as the economics is concerned, I would simply characterize the
view as strongly favoring the free market, something which is surely main-
stream in current America. On the philosophical subjects, the main thing to be
said is that the eminent scholars who give the course are faithful in
illuminating the great authors they discuss. In any event, I have never felt
“indoctrinated,” and have on occasion strongly disagreed with the points made
by a particular instructor.

I hope that the Congress does nothing to limit the ability of the
federal judges to attend such courses.

Thomas P. Griesa

becc: Professor F. H. Buckley
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UNITED STATES DISTHICE COURT
EASTERN DISTRICT OF PENNEYLVANIA

CLARENCE . NEWCOMER 13TH FLOOR, UNITED STATES COURTHOUSE
0% MARKET STREET
PHILADELPHIA, FENNSYLVANIA 19106-1778

. November 14, 2001

‘Honorable Howard Coble

Chairman, House Committes of the Courts
" 2468 Raybum House Office Building

Washington, DC 20515-3306

Re: Law and Economic:s Center,
George Mason University School of Law

Dear Congressman Coble::

‘When I was appointed to the Federat District Court] for the Eastern District of
Pennsylvania at Philadelphia in 1972 I had had no college bourses dealing with the subject of
economics or statistics and related fields.

1soon learned the imp of having a fund ] working knowledge of these
subjects in a variety of cases assigned to my docket inciuding cases dealing with racial
discrimination, corporate matters and consurner related actions.

As aresult L applied for admission to the first seminar given by the Law and Economic
Center and was accepted. Since that time I have completed I believe, every seminar course
which they have presented over the years.

1t is hard for me to believe that there is an organized attack on the efforts of the Law and
Economic Center because the cowsses have been mvaluable to me in carying out my judicial
functions. I have never had knowledge as to the corp foundati of the Center,
o was it ever a matter of any concern whatscever. Thesd courses were afl conducted by pre-
eminent experts in each field and class Iectures and discussions never dealt with a bias one way
or the other but concemed themselves solely with the subject matter itself.

Our sessions routinely started carly in the morning and frequently went into the
afiernoon. The balance of the afternoon we would all spend studying the subject matter and at
times we had evening sessions as well.
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Yes, we did occasionally have dinner at a local restaurant but these matters were all
handled with dignity and restraint.

Rather than be subject to attack for its role in conducting these seminars the Law and
Economics Center, in my opinion, should be singularly h d for the infl which its
courses have had on law schools throughout the United States who eventuaily embraced the field
of tconomics as a standard part of the law school curdiculum,

For your information, I am a senior judge and am rounding out thirty years on the federal
bench this coming January. Although a senior judge I carry a fistl case load with both criminal
and civil cases, the same as each active judge.

Thank you for your ideration of this p 1

Sincerely,

Lo _an -

Clarence C. Newcomer |
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guhge's Qﬂgambus
Huited Stutes Bistrict Court
For the Suuthern Bistric of Ghia
8. Actyur Siegel 838 Potter Stefoact Y. S. Conethouse (513) 647528
Serior Fubgs @incinuats, Ohis 45202 Fux: (513) 5647627

November 16, 2001

The Honorable Rob Portman
U.S. House of Representatives
Suite 540

8044 Montgomery Road
Cincinnati, Ohio 45236

Dear Rob:

| understand that the George Mason University Law and Economics Center's
academic programs are under fire by the House Subcommittee on Courts. | do not
believe that you are a member of that subcommittee but you no doubt know some of
the members and can pass along my comments. | have attended the Law and
Economics seminars over the years and find them of great value. They do not seem to
be slanted one way or the other as far as favoring corporations versus consumers or
the heavyweights versus the little pecple. They are quite theoretical and quite valuable
in understanding the background of the issues being addressed in the seminars. In
summary form the following will give you some information about the Law and
Economics Center.

The George Mason Law and Economics Center is an integral part of George
Mason University School of Law, whose director and chairman have been full-time law
teachers for many years. They alone determine the content of the programs.

Their programs are academic in nature. They are thearetical and not
tendentious. Some of the best academics in the world lecture for them.

Support from corporations or corporate foundations account for only thirteen
percent of their revenues.

Their programs are held in retreat-like settings in the off-season, and cost less
than they would if they held them in the Washington, D.C. area. The facilities they use
are comparable to those used by the Federal Judicial Center. Unlike many universities,
George Mason University does not have retreat facilities: S

Other law schools and universities, at Princeton, New York University, Yale and
the University of Virginia, hold programs for judges.



138

For the last seven years, the 1.LEC has not disclosed its donor list. This policy
operates as a “blind trust,” in the sense that judges cannot be influenced to benefita
donor if they do not know who the donor is.

Advisory Opinion 67 asks judges to inquire into sources of funding only if “there
is a reasonable question conceming the propriety of participation.” No such questions
arise when the program is an academic one sponsored by a law school.

Could you please pass on my concern, for what it is worth, that nothing be done
to disturb the right of federal judges to attend seminars conducted by the various
universities and law schools around the country to help us broaden our knowledge and
expertise?

Respectfully yours,

bc:  Dean Mark F. Grady, Chairman
Professor F.H. Buckley, Director .
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Hrited Stutes Bintrict Gt
NORTHERN DISTRICT OF GEORGIA
1610 UNIYED STATES COURTHOUNE

75 SPRING STREKT, §.W.
ATLANTA, GEORGIA 30403-3861 215-1375

JOEL M. FELOMAN 8k xS
UNITED BYATES MAGISTRATE JUDGE. (e04

November 9, 2001

VIA FACSIMILE: (202) 225-8611

Honerable Howard Coble, Chairman
Hause Subcommittee on the Courts
2468 Raybum House Office Building
Washington, DC 20515-3306

Dear Mr. Chairman:

| have been advised that Mr, Doug Kendall df the Community Rights Counssl will
soon be testifying before your subcommittee that educational programs made available
1o members of the federal judiciary such as those put on by the Law and Economics
Center of Geotge Mason University should be banned. As | have had the opportunity to
attend two seminars In Tucson, Arizona, The Econdmics of Public Law (Qctober 20-26,
2000), and Science in the Courts (April 27 - May 3, 2001). i feel that my experiences
may be of some interest fo the subcommiltice.

8o as to ensure that attendees will obtain the greatest benefits from the
locturers, each attendee is sent a packet of material to read prior to the seminar, which
packet inciudes about 500 pages of monographs, alticles, and book excemts. In
accordancs with my pledge to George Mason University, | read ail of the materials,
which | found to be interesting, objective, educational and, insofar as | could tell, non-
partisan. indeed, as | had not had the opportunity to study economics before, | also
found that the taterlals were both educational and fascinating.

Based on my observations of the other attendees, which included Article 11l
Circuiit &nd District Judges, Bankruptcy end Magistrate Judges, they, too, did their
homework, :

The seminars were also exceptional, with tapnotch lecturers, well versed in the
respective subject matters covered by their lectures; and experts in their respective
fields.  in all candor, as could be expected, several were too knowledgeable, making it
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Honerable Howard Coble
November 9, 2001
Page Two

difficult for me to follow, but | attribute this to my sHortcomi g in not letely grasping
the study materials. 1 aiso felt that the environment where the seminars were
conducted aided in the presentations by enabling the attendees to engage in dialog
with the lecturers and the other attendess, thereby enhanging the enriching benefits
obtained. Indeed, one of the g benefits obtained by such i is the
apporiunity to mix and mingle with ather jurists, discussing matters of mutual concem.

| also recagnize that there are different schdals and theories of economics, and
the lecturers did not attempt to educate us with respect to possible altemate theories.

However, | could not discem any attempt to do anything other than objectively educate
us, .

Obviously, the next concem s whether atteidance at the seminar served a
useful purpose: did the education enhance my ability to judge cases? While | feet that
the Science in the Courls Seminar was a more diréct benefit in adjudicating cases, |
also feel that the knowledge | obtained in the fleld of economics will also have &
substantial effect on my ability to undersland why and how business decisions are
mads: matters which may be a substantial, if tangential, part of business type litigation,

To summarize, | received a benefit which will ald me in becoming a better judge,
and did not brainwash me to accept one view morg than any other.

Very truly yours,
1w i}W

. Feldman
itgd States Magistrate Judge
hem District of Georgla (Atlanta Division)

bee: Mark F. Grady
Dean and Chairman (via Faczimile)

F. H. Bueckley
Professor and Director (via Facsimile)
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UNITED STATES DISTRICT COURT
Northern District of New York
206 Federal Building
15 Henry Street
Binghameon, New York 13902

Thomuas J. McAvay
District Judge

November 23, 2001

Hon. Howard Coble

United States House of Representatives

Chairman -

Subcommittes on Courts and Intellectual Property
2468 Raybum House Office Building
Washington, D.C. 20515

BY FACSIMILE
Dear Mr. Chairman:

As I understand it Doug Kendall of the Community Rights Counsel is going
to appear before the House Subcommittee on Courts to argue that the George Mason
University programs for Federal Judges should be outlawed.

As I understand it Mr. Kendali charges that the programs.are partisan and
non-academic and that they are tailored to support narrow corporate interests.
Nothing could be farther from the truth, [ have attended three weeks of two separate
programs and found them to be broad-based, general principles of economics which
do not come close to having any agenda or philosophical target. No one attending
these lectures could point to any materials which serve any particular corporate
interest or corporate interests in general,

Tknow you are going to listen to both sides of this argument, but I felt it
necessary to let you know how I seeit. If you have any questions, I will be glad to
provide you with testimony or further information.

Vel ly yours,

THO! J. McAVOY

bee: Mark F. Grady
Dean and Chairman

F.H. Buckley
Professor and Director
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Hniled Sintes Bistrict Courf
Fuor fye Enaturse Piadsict of Ficigun
Wywrivore Tain Arideb Sudes Courthonss
231 Best Wafayrite Binh, Hoow 851
Bufooit, Michigan 48226
(813)284-5125

November 20, 2001

Hen. John Conyers, Jr.

U.S. Congress Representative

669 Theodoere Levin U.S. Courthouse
231 W. Lafayette Bivd.

Detroit, MI 48226

Diear Johm:

1 undersizang that you are on a Congressional subcommittee which may
have before it a hearing on private educaiional programs for federal judges.
I believe the subcemmittee is the House Subcommittee on Courts, before which
testimony will be presented.

¥ write to you to say that two years ago I was a guest ai the Salish Lodge
in Washington State for a Lew and Econemics Center pragram spensored by
the Gearge Mason University Schooi of Law. I write to you, Sohn, to advise
vou that 1 was not aware of any slanted agends whatever in the program in
which I participated. Y¢ was highly acadersic and non-partisan.

Cordially,

%z-ﬁfaﬁm
John Feikens

United States District Judge
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Hyitex Sfxtes Biutrict Qourt
For Ux Bastor Bisiciet of Mickiga
Bhwotwrr Tivwis Rother Btutes Canrthanne
23] Wesi Tnebagelte Pk, Koo 851
Befrstt, Mizhigan 48225
(X13) 2346128

EHAMBERE COF

JOHN FEIKENE November 20, 2001
DISTRICT JUDGE

Mark F. Grady, Dean and Chairman
George Mason Universiy

Law and Economics Center

School of Law

3301 N, Fairfax Dr.

Arlingten, VA 22281

Dear Dean Grady:

In response to your letter of November 8, 2001, enclosed is a copy of
a letter I wrote to Congressmman John Conyers.

Sincerely yours,
AT

Johit Feikens
Upited States District Judge

encls.
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d

Yale Law School

ANTHONY T. KRONMAN . Dean

November 13, 2001

Professor F. H. Buckley
George Mason University
Law and Economics Center
School of Law

3301 North Fairfax Drive
Arlington, VA 22201-4498

By fax (703) 993-8181
Dear Professor Buckley:

Thank you very much for your letter of November
9", I intend to place a copy of my letter of
September 21%, 2000 on file with the House
Subcommittee on the Courts. Unless the Kerry-
Feingold plan has been changed in substantial ways,
1 continue to think it a bad idea, for the reasons
expressed in my letter.

Sincerely,

ag———ry

N
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THE CATHOLIC UNIVERSITY OF AMERICA

School of Law
Office of the Dean
Washington, D.C. 20064-8005

Douglas W. Kmiec 202-319-5139
Dean & $i. Thomas More Professor Fax 202-319-3473

November 13, 2001

The Honorable Heruy J. Hyde

United States House of Representitives
2110 Rayburn House Office Building
Waghington, DC 20515-1306

Re: Kerry-Feingold - educational prog ilable to judges.
Dear Mr. Chairman:

The very nature of our government is derived from the Lockean observation that no man
can be a judge in his own case. Therefore, all of us must necessarily support the proposition of
an “unbiased and fair-minded judiciary.” The constitutional promise of life appointment and
nondiminution of salary likewlse stisure valued judicial independence of mind.

But an independent mind is not an uninformed one. For decades the Law & Economics
Center [LEC] of George Mason University has been offering as a public service cost-free
seminars on économics 1o federal judges and law professors. I, myself, was the beaeficiary of
such & program neatly two decades ago, and found it to be rigotous, informative, snd stimulating
of thought. How could it not be? It was taught by & Nobel prize winning cconomist and others

of like teaching and scholarly ch Todny,lammfcrmodthmtthECoffempmgrams
from the philosophy of A.nswtle © Amencm History, again taught by some of the best intellects
and historians in the land.

[ write in support of allowing federal judges the continued freedom to take advantage of
these opp ities for both intell enrich and ion with America’s university
scholars, The proposed Kerry-Feingold legislation that would preclude or deastically limit these
opportunities subject to the prior restraint of government agency review is contrary to the ideals
of our First Amendment md jllst plain good sense. Judges should decide for themselves which

inars and other ed P P d by private or public universities as well
as bona fide not for profit educational centers and {ations, they wish to pursue. The Kerry-
Feingoid legislation designed to place the Federal Judicial Center in the awkward position of
censor is unwise and unneeded.
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The Federal Judicial Center does a splendid job educating judges in the particular aspects
of the judicial funct.um Yet, Judges are not invisible to the larger culture. Rather, they are
of its jud, and private universities and centers like the LEC have
always played a vitel role in bringing judges into contact with the best scholarship about our life
together.

Exnsting codcs of ethics properly remlctjudges from accepting benefits from partics to
ion, and fi ) rules ensure that a1l know what seminars judges have attended.
Most importantly, the LEC does not disclose its donor list. If Congress has any role in this area,
it would be 10 ensure that the existing standards and this last ethical precept is followed by all,
but not to prohibit or limit freedom of d more broadly.

Thank you for the opportunity to present these views to the subcommittse.

stpectfully

Douglas Kmiec
Dean & St. Thomas More Professor



147

TE

; WALL STR

Qmoﬂmlmafkum ., dne. AY Ry

el

T JOURNAL,

VOL. CCXXXVI NO. %0  EEWO + % #

TUESDAY, OCTOBER 24, 2000

Congress Dumbs Down Judges

A distinguished lega! program at a
‘major university has been holding sem-
Jnars for federal judges for 13 years,
Its facuity has included six Nobel Lau-
-Teates, and scholars such as James Q.
‘Wilson and Harvey Mansfield. But be-
cause it effectively teaches judges how
loapply economic analysis in the court-
'mom,liberalgmupsareu'ylngtoa.t-
‘tach an amendment to the appropria-
‘tions bills now before Congress that
_would effectively gut the program.

More than 550 federal judges have
‘voluntarily attended one-week courses
‘offered by the Law & Economics Cen-
terof Mason
University.  This
-year, 3% of the-
‘judges attending
iwere appointed by
‘President Clinton,
:That's what appar-
:ently worries liber-
‘als. They're push-
‘ing % bill by Sepa-
tors John Kerry and
‘Russ-Feingold that 'S
“would prohibit
Judges from going w
:to a privately funded seminar unless it
:Was approved by judicial bureaucrats
in Washington.
¢ The Eavironmental Working Group
‘maintains the conferences are “a way
Afor corporations to reach out to
judges,” ‘noting ' that centers like
:George Mason have accepted corpo-
‘rate funds. But the judges are never
told who paid for the seminars, “T can't
‘be influenced by something 1 don't
dnow,"” says Ralph Guy Jr., a2 US.
.Court of Appeals judge. The Commit-
:tee on Codes of Conduct, made up of 15
ifederal judges, says judges can “with
‘propriety” attend free seminars so
long as they disclose them.

-Butin the dumbed-down Brave New
World of judicial conferences that liber-
als want, judges couldn't attend semi-
nars put on by George Mason, or for
that matter New York University, the
American Bar Association or the Amer-
ican Trial Lawyers Assgciation, A fed-
eral judge would have to pay out-of-
pocket unless the seminar was ap-
proved by the Federal Judicial Center,
Which would have an annual limit of 52

million in expenses to reimburse all
federal judges.

This would effectively set up a com-
petition between all groups holding Je-
gal seminars for a scarce pool of fed-
eral dollars available to pay expenses.

Frank Buckley, who directs George Ma-

SOR's program, is willing to bet his
more philosophical curriculum will ei-
ther not be approved by the feds or will
lose out to mare procedural, “how-to”
programs. .

- There is good reason for judges to
attend the programs of George Mason
and other groups. Most federal Jjudges
graduated from law school before eco-
nomic analysis became an important
part of cases involving antitrust, con-
tract law, tort law and securities Tegula-
tion. Law and economics courses are
now featured at all major law schools,
but many judges have never takenone.

The courses are top quality. Nobel
laureates Milton Friedman, James

Buchanan, Gary Becker and Paul Sam<-
elson have all lectured more than*

once for George Mason, Judges have
their travel, room and board reim-
bursed, but no leisure activities are
part of the program. .
The Judicial Conference; which rep-
resents all federal judges, came out
last month in opposition to the Kerry-
Feingold bill. Judge Ralph Winter,
chairman of its executive committee,
called the bill “an interference in the
marketplace of ideas” that would turn
the Federal Judicial Center “into a cen-
sor.” For that matter, it strikes us as a
rather ironic infringement of the judi-
ciary's First Amendment rights. And
tocall to mind the phenomenon of “fact.
finding” Congressional junkets makes
the proposal risible. .
-Judges of all persuasions agree on
the seminars’ value., As Supreme Coirt
Justice Ruth Bader Ginsburg wrote to
George Mason after participating in
two of its seminars: “For lifting the
veil on such mysteries as regression
analysis, and for advancing both learn-
ing and collegiat relationships among
federal judges, my enduring apprecia-
tion.” It's ironic that in the case of judi-
cial seminars the Democrats are in
danger of becoming the anti-education

narty

. WSi.com
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Federal Bar Association
Office of the President

Russell Der Toro

Del Tora & Santana

Plaza Scottabank

273 Ponce de Leun Avenue, Sute 610

San Juan, PR 00917 December 4, 2001

(787} 754-8722 = (787) 756-6677 (fax)

rdeltoro@disiaw.com
The Honorable Howard Coble
Chairman
Subcommittee on Courts, the Internet

and Intellectual Property

Committee on the Judiciary
U 8. House of Representatives
B351A Raybum House Office Building
Washington, D.C. 20515

Re: November 29, 2001 Subcommittee Oversight Hearing
“The Operations of Federal Judicial Mi: duct and R 1S

Dear Mr. Chairman:

On November 29, 2001, the Subcommitiee on Coursts, the Intermet and Intellectual
Property convened an oversight hearing on “The Operations of Federal Judicial
Misconduet and Recusal Statutes.” One topic raised was judges’ attendance at privately-
funded seminars. The Federal Bar Association (“FBA™) appreciates the opportunity to
supplement the hearing record on that issue.

The FBA. - founded over 80 years ago, with more than 15,000 members in 100
chapters across the country — is the only national association of private and government
lawyers devoted primarily to improving the effectiveness of the federal courts and
agencies.

At its mid-year meeting on March 24 of thig ycar, the FBA’s 250-member policy-
making body ~ the FBA National Council — unanimously adopted Resolution No. 01-02
(copy enclosed) opposing the “Judicial Education Reform Act of 2000” (the “Kerry-
Feingald Bill™), 8. 2990, and any similar legislation banning judges’ attendance ar
privately-funded seminars.

The Nationa! Council’s resolution endorsed the position set forth in a February 8,
2001 letter from FBA. President Robert MeNew to Senators Kerry and Feingold (copy
enclosed), Echoing reservations previously voiced by Chief Justice Rehnquist, the
Judicial Conferenice of the United States, the Board of the Federal Judicial Center
(“FIC"), and the Federal Judges Association, the FBA’s March 24 resolution reflects

2215 M Stroer, NW, Washington, D.C, 20037 = 202,785.1614, 202.785.1568 (fax) * fbagfedbar.org = wuww fedbar.org
Leadership & Service
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concerns that the proposed ban is overly broad, would have unintended consequences,
rzises a number of serious constitutional issues, would mandate an. inappropriate
censorship role for the FJC, and has not been adequately studied.

In teday’s complex and rapidly-changing world, the continued ability of the
federal courts to deliver the highest caliber of justice depends on a judiciary that is up-to-
date on the latest developments in areas such as technology, bio-cthics, econormics and
globalization. But, even as the cases hefore judges have become more and more complex
(and thus the need for judicial education greater and greater), Congress has appropriated
fess and less money. for the FIC, the educational anm. of the judiciary. Over the past
decade, the real amount of funding for the FIC has actually declined. The FIC’s
appropriation for FY 1992 was $18,895,000 (in 1992 dollars); and its FY 2001
appropriation — nine ycars later — was actually lower: only $18,736,000 (in 2001 dollars).

Recognizing the country’s vital interest in a well-educated federal bench and the
critical role that privately-funded seminas have played in reccnt years as a means of
) ing FIC p ing, the FBA recently reaffirmed its position on judicial

education by adding to its Issues Agenda for Fiscal Year 2002 support for “[e]xpansion
of and enbanced federal funding for continued legal education and training progr for
the federal judiciary,”

In short, litigants and lawyers alike are best served by federsl judges whe are
curtent on the most pressing issues of the day. Judges today need more opportunities for
education than ever before. Placing restrictions on the lcamning process would be
counterproductive to the public’s interestina well-informed judiciary.

The FBA appreciates the opportunity to be heard on this isaue, and looks forward
to working with the Subcommittee on this and other matters of mutual concemn. Please
fet us know if we can be of further assistance.

Russell Del Toro
National President

Enclosures

ce: The Honorable Howard Berman
The Honorable Chief Justice William H. Rehnquist
The Honorable William L. Osteen
The Honorable John F, Kemry
The Honorable Russ Feingold
Douglas Kendall
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\ —e— Fgderal Bar Association

Office of the President

ROBERT A. MCNEW

Lator Corporation

1111 Supertor dvenue

Cleveland, O 44114

2165234125 = 216.479,7110 (fux)

bobmcneu@eaton.com February 9, 2001

The Honorable John F. Kerry
United States Senhate
Washington, D.C. 20510-2102

The Honorable Russell D. Feingold
United States Senate
Washington, D.C. 205104904
Re:  Judigial Education Reform Act of 2000
Dear Senators Kerry and Feingold:
On behalf of the 15,000 members of the Federal Bar Association (“FBA") nationwide, I

am writing to express our strong opposition to reintroduction of the Judicial Education Reform
Act of 2000, S. 2990 (“the Kerry-Feingold bill") in the 107" Congress.

The FBA - fourded some RO years ago, with more than 100 chaptexs across the country -
- is the only national association of private and gov: lawyers d y to
improving the effectiveness of the federal courts and agencies, We are convinced that liti gsms
and fawyers alike are best served by federal judges wiho are educated on the most pressing issues
of the day. Placing restrictions on the learning process would be counterproductive to the
public's interest in a well-informed Judiciary.

Although the FBA represents a rather different constituency, our reservations abour the
Kerry-Feingold bill generally echo those of the Judicial Conference of the United States, the
Board of the Federal Judicial Center (“FIC"), and the Federal Judges Association. In short, the

legislation is overly broad; would have unintend faises a ber of serious
constitutional issues; would mandate an inappropriate censorship role for the FIC; and has not
been adequately studied.

While the FBA appreciates - and, indeed, shares - thé interests of Congress in ensuring
that all public servants avoid even the appearance of conflicts of interest, we beljeve that those
interests are adequately protecied by existing law, including the requirements of the Ethics
Reform Act of 1989 and the canons of the Judicial Code of Conduet.

As introduced in the last Congress, the Kerry-Feingold bill wonld prohibit federal judges
from accepting “anything of value” (including tuition, course materials, meals, and travel and
lodging expenses) from any non-gover I source in ion with a “seminar” (which is

2215 M Streel, NW, Washington, D.C. 20037 » 202.785.1614, 202.785.1568 (fax} « foa@fedbar.org = www fedbar.org
Raising the Bar fo New Heights
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defined broadly to include “pamel di | fi lloquia, symposia, and other
similar events”). The bill would authorize for five years an annual $2 million Judu:lal Education
Fund, which could be used to cover judges' exp for d at privately-sp d

judicial education programs — but only those programs expressly approved by the Board of the
FIC, which would be charged with evaluating such programs based on consideration of program
content, as well as the finding and litigation activities of sponsors and presenters, “to ensure that

. [approved] seminars . . . are conducted in a manner so as to maintain the public’s confidence
in a0 unbiased and fair-minded judiciary.”

The Kerry-Feingold bill was prompted by a July 2000 report by a private D.C.-based
organization, which criticized judges' d: at privately-sp d educational programs.
Focusing particularly on programs presented by what it termed the *Big Three” (the Law &
Economics Center at George Mason University School of Law, the Liberty Fund, and the

Foundation for Research on Ect ics and the Envi ), the gr of the report was
that "the marketplace of pnvately funded judxcxal educatmn is uverwhzlnm,gly dominated by
pro-market, anti-regul d by organi dly sharing an “extreme,

conservative/libertarian ldeology Nathing For Free: How Judicial Seminars Are Undermining
Envirowmental Protections and Breaking The Publick Trust (“July 2000 Report” or “Report”) at
2.

Supporters of the Kerry-Feingold bill have characterized privately-sponsored judicial
education programs as "junkets” or “sophisticated bribes.” But, in fact, such programs fulfill for
judges much the same cducational purposes as the fact finding missions thar are often
undertaken by members of Congress ~ and which arc somctimes funded, at least in part, by
corporate interests through foundations and institutes - to familiarize legislators with particular
issues or problems, or regions of the world. The actions of Congress affect the lives of
Amencans, just like the decisions of judges. To ensure the inteprity of govemment
di king, all three L hes of g have stringent ethics laws, And the ethics
laws goverming the Judiciary are already the most stringent of all.

For example, under the Ethics Reform Act of 1989, federal judges are permitted to attend
non-governitent sponsored seminars, but may accept reimbursement only for their actual out-of-
pocket expenses. In addmon. judges must file armual ﬁnanclal dmlosure reports, expressly
listing such reimbur ts from univ bar jonal foundations, and any
other non-~governmental sources. Those reports are open to public scrutiny. Further, existing
legal and ethical provisions already preclude judges from accepting anything of value from
parties in litigation before them, and require a judge's recusal in any case where his or her
impartiality might reasonably be questioned.

There can be no concem that privately funded seminars may serve as vehicles for ex
parte communications between parties to litigation and the judges hearing their cases. Such a
scenario would be plainly prohibited by existing law. - Rather, the fundamental concern
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expmssed in the July 2000 repon is a more generalized one - that the cxxstmg privately-

P d judicial ding a new conservative judicial activism.” Report at 2,
Thaus, the report’s real complaml is about progtam conifent. Implicit in that concern is the fear
that judges are not capable of detecting bias in arguments, and are not able to sift through
differing opinions and reach their own independent conclusions. But that goes to the very heart
of the Judlcxal function. By selccunn, training, and experience, judges have great capacity to
"filter” comp and opinions and to determine what weight to accord them.! That
is the very role that the Senate - aud society itself - has entrust:d to them, and that is the
funetion that they perform. every day.

Premising legislation on concerns about program. content raises constitutional issues as
well. Clearly, the First A d gress from directly regulating or limiting the
ideas and perspectives to which ]udgas arg exposed Instead, the Kerry- Fe:ngold bill would seek
10 accomplish that goal indirectly - by using the power of the purse strings. It is far from clear

hether C can constitutionally lish by the back door what it cannot do through
the front door.

Nor is the First Amendment. the only provision of the Constitution implicated here. The
Constitution provides for a Judiciary that is sbove politics, and independent of the control of
both Congress and the Executive Branch It would be wholly inappropriate for Congress to
attempt to limit the topics and perspectives d to the Judiciary ~ a co-equal branch of
govemnment. If Congress beg,ms to dictate what judges can hear nnd from whom, the principles
of separation of powers and judicial independ will be end,

Another mi Ption underpinning the July 2000 report is that the FJC is capable of
meeting 2ll the continuing legal education needs of the federal judiciary. Regrettably, that is not
the case. The report concedes the importance of continuing education for judges:

[Judges must now routinely decide cases that turn on inordinately complicated
scientific and rechnological questions. Keeping up with today’s rapid pace of
change is not easy for anyone, and for some judges the task is compounded by the
fact that they have been out of school for many decades. Yet, to decide cases
fairly, it is imperstive for judges to keep cument with legal, scientific and
technological trends. What was good science or cutting edge technology only
five years ago is often completely outdated today and occasionally considered
wrong.

'As Advisory Opinion No. 67, issued by the Judicial Confe *s Cc ittee on the
Codes of Conduct, notes: *The cducation of judges in various academic disciplines serves the
public interest. That a lecture or seminar may emphasize a particular viewpoint or school of
thought does not in itself preclude a judge from attending. Judges are continually exposed to
competing views and arguments and trained to weigh them.”
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Report at 5. But, even as the cases before judges have become more and more complex (and
thus the need for judicial ¢ducation greater and greater), Congress has appropriated less and legs
money for the FIC.

The numbers speak for themselves. The FIC's appropriation for FY 1992 was
$18,895,000 (in 1992 dollars); and its F'Y 2001 appropriation ~ nine years later - is actually
lower: only $18,736,000 (in 2001 doll By any Congress’ funding for FIC
programming has decreased. Over the years, Congress has been requiring the FIC to do more
and morc, with less and less. The FIC has struggled to stretch its scarce resources, by reducing
the frequency of on-site workshops and seminars for judges, and experimenting with greater use
of distance learning ~ particularly through the Federal Judicial Television. Network ("FITN").
But one judge sitting alone in a courthonse conference room viewing a lecture on closed-circuit
TV is a poor substitute for the animated give-and-take exchanges among the faculty and groups
of judges that typify the FIC's on-site workshops and seminars {as well as the judicial education
programming offered by non-governmental organizations).

Moreover, the FIC is charged with inuing education and training for all p 1 of
the judicial branch ~ oot just judges, While the July 2000 report emphasizes that the FIC
sponsored 843 programs in 1998, it also concedes that a mere 69 of those were designed
specifically for judges. Report at 6. The current issue of the "FJTN Bulletin® ~ which promotes
the FJC programming for the months of February and March - drives home that point. (A copy
is enclosed, for ease of reference.) The bulletin does feature several exciting new substantive
programs targeting judges. But, as even a casual review of the bulletin illustrates, the great
majority of the FIC p i dd: d ive issues and/or is designed for staff-
level personnel. This is understandable. Particularly given its limited resources, it is simply
cost-prohibitive for the FJC to even attempt to duplicate the variety and quality of the non-
government Sf d traini I that judges today rely on to stay up-to-date on
important devel in law, ics, seience and technology.

Indeed, as introduced in the last Congress, the Kerry-Feingold bill would not only
preclude judges from participating in programs funded by corporate entities or private
foundations; it would alse ban judges' attendance at educational programs sponsored by all other
non-governmental organizations (such as, e.g., universities, law schools, and bar iations,
including the Federal Bar Association) ~ unless either the judges paid their own tuition and
expenses, or the FIC specifically approved the program and paid the expenses from the limited
funds that the bill would set aside for that purpose.?

*The legislation would also jeopardize the FIC's ability to co-sponsor seminars with law
hools and other arganizations - hing it has ly begun to do, in an effort to make its
dollars go further,
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The bill thus would fundamentally alter the n-ussmn of thc FIC, transforming it from a
designer and presenter of judicial educati toan i and evaluator of outside
education programs trying to determine whcther those programs are “conducted in 2 manner so
as to maintain the public’s confidence in an unbiased and fair-minded judiciary.” In essence, the
bill would cast the FJC in the role of censor. As the Chief Justice put it, in his 2000 Year-End
Report on the Federal Judiciary:

The assignment to the FJC Board - or to any government board - of authority that

is to deciding what i or educmonal meetings federal judges
may attend ~ and 1o decide it under the ex dinarily vague dard [specificd
in the bill] . . . - has most of the el [, ly iated with government
censorship.

The Chief Justice invoked Justice Holmes' famous dissent in Abrams v. United States, 250 U.S.
616, 630 (1919), which captures the point in a putshell: “[T]he ultimate good desired is better
reached by free trade in ideas” than by censorship.

In short, while the goal of the Kerry-Feingold bill - ensuting the integrity of the judiciary
«~ is laudable and beyond dispute, the introduction of any legislation on the subject of continuing
legal education for judges would be premature at this time. The more prudent course js to
convene Congressional hearings on the breader topic, and to siudy and review any proposals
advanced there.

Thenk you for your consideration of the FBA's views on this matter. Please contact me
(216) 523-4125 if you have any questions, or if we may be of further assistance on this or any
other issue of mutual concern.

Presldent

Enclosure

e (w/o Encl.): The Hi ble William H. Rehnquist, Chair
Federal Tudicial Conference

Leonidas Ralph Mecham, Director
Administrative Office of the U.S. Couns

The Honomble Fern M. Smith, Director
Federal Judicial Center
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THE FEDERAL BAR ASSOCIATION
RESOLUTION NO. 01-02

OPPOSITION TO KERRY-FEINGOLD BILL

WEHEREAS, the Kerry-Feingold bill, the Judicial Education Reform Act of 2000

(S. 2990), introduced in the 106™ Congress, is overly broad in its application becanse it
would prohibit the attendance of federal judges, with few cxceptions, at seminars
sponsored by colleges and universities, bat associations, nonprofit charities, foundations
and institutes, private individuals, and even statc or local government agencies, which
provide federal judges with a needed and otherwise upavailable valuable source of
continuing education on complex matters; .

WHEREAS, the bill would nnduly and inappropriately impose upen the Federal
Judicial Center Board a censorship role when deciding which seminars federal judges
may attend;

WHEREAS, the bill may impose additional financial burdens upon the Federal Judicial
Center, whose are already insufficient to address the continuing education
needs of the federal judiciary;

WHEREAS, the Federal Judicial Center, in fulfilling its duty to provide for the
continuing legal education of the federsl judiciary, necessarily relies upon the Jarge
number of seminars offered by educationsl institutions, bar associations, non-profit
organizations, foundations and institutes, governmental entities, and private individuals;

NOW THEREFORE BE IT RESOLVED that the Federal Bar Association opposes the
Kerry-Feingold legislation (8. 2990) as introduced in the 106" Congress, and utges
Congress to refrain from taking further action on similar legislation in the 107" Congress
until there has been an oppertunity for further consideration, including Congressional

hearings and public comment; and

BE IT FURTHER RESOLVED that the President of tho Federal Bar Association is
authorized and directed to transmit copies of this resolution to the President, the Congress
and other appropriate officials. .

Approved by the National Council of the Federal Bar Asseciation on March 24,
2001, in Washington, D.C. '
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REPORT OF RESOLUTION
OPPOSITION TO PROPOSED KERRY-FEINGOLD BILL

On July 27, 2000, Senators John, Kerry (D-Massachusetts) and Russell Feingold
(D-Wisconsin) introduced S. 2990, the Tudicial Education Reform Act of 2000, This bill
sought to amend the Ethics Reform Act of 1989 by anempting to ban federal judges and
justices from attending privately-funded scminars by prohibiting the judges from

ing direct reimt of their exp (food, travel, and/or lodging) from the
sponsors of those scrinars. Simultaneously, the bill authorized, as a substitute for this
private funding, a Judicial Education Fund of $2 million per year for five years which
could be provided to private sp s of judicial educati inars ta pay the expenses
of attending judges. Furthermore, the Board of the Federal Judicial Center would be
given the responsibility to review proposed attendance at all seminars. This Board, using
Tudicial Conference guidelines, could approve for attend only those i that
are conducted in a manner so as to maintain the public’s d in an unbiased and
fajr-minded judiciary.” This bill died in last year's Congress, but it is anticipated that it
will be re-introduced later this year.

The sponsors of this bill, relying on recent reports from the public interest law
firm, Community Rights Counsel, assert that there are roports of federal judges attending
legal scminars sponsored by corporations, foundations, and individuala which have one-
sided legal agendas which ate designed to advance their ptivate interests. Itis alleged
that in some instances, these judges ted seminars while relevant cases were pending
before theit courts. Recognizing that the judiciary must avoid the appearance of conflict
of interest as fastidiosly as it avoids conflict, the sponsors were motivated to introduce a
bill that prohibits judges from accepting private seminars as gifts.

While appreciating the sponsors’ inferest that all public servants, and particulazly
judges, strictly adhere to ethical conduct, there are & mumber of significant opponents to
‘this bill, including the Federal Judges Association, the Board of the Federal Judicial
Center, the Judicial Conference of the United States, and, most significantly, the Chief
Justice of the United States Supreme Court. All of these critics condemn this legislation
as being too broad in its application in that it would not only prohibit anendance st
seminars sponsored by corporate ensities, and private interest groups, but also seminars
sponsored by colleges and universities, bar associations, nonprofit charities, private
individuals, and even state or local govemnment agencies. The availability of this
" pmultitude of seminars is critical to the judges’ need for continuing education on complex

matters in the rapidly changing fields of sci hnology, and jcs. Secondly,
the legislation raises ifutional concerns t it will give to the Federal Judicial
Center Board an inappropriate censorship role in that it must decide, by some

dinarily vague standards, what seminars or educational meetings federal judges

may attend. Thirdly, there is no need for this legislation because existing legal and ethies
provisions found in the Ethics Reform Act of 1989 and the canons of the Judicial Code of
Conduct properly limit judges from accepting gifts from parties to litigation before them
and provide for disqualification of judges when questions of impartiality arise. Fourth,
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the legislation may unduly tax the financial resources of the Federal Judicial Center,
especially if funding for the Judicial Education Fund, as proposed by the legisiation,
offsets current funding for the Center. Lastly, for over 30 years, the Federal Tudicial
Center has admirably provided for continuing legal education for judges; however,
because of its limited resources, it has relied upon law schools, bar associations, and
other private organizations to supplement its offering of seminars on a broad range of
topiss. Thc Federal Judicial Center’s continuing legal education would suffer mightily if
this source of programs were eliminated,

This proposed legislation appears to have been hastily assembled without the
benefit of input from the organizations and individuals who will suffer the preatest
impast. Thetefore, the Judiciary Division and the Federal Litigation Section ask the
National Conncil to approve the enclosed resolution which opposes legislation patterned
after, or identical to, S. 2990 — the Kerry-Feingold Judicial Education Reform Act of
2000,
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Hrnited States District Gonrt
Srutlprn Bistrist of Erarghe
Savannsh, Genrgin 31412

B At Fheafirld Fost Offtcr Pox 2385

dge 912) G50-4080
bogr November 19, 2001 ¢

FAXED TRANSMISSION
House Subcommittee on the Courts, the Internet and Intellectual Property

Re: George Mason University

Law and Economics Center

Congressman Howard Coble, Chairman

Phone: 202-225-3065 / Fax: 202-225-8611

Dear Congtressmarn:

The attack, by Mr. Doug Kendall of the Community Rights Counsel, is ill-founded. On three
wccasions, Thave had the opportunity 1o attend programs sponsored by the George Mason Law and
Economics Center, that dealt with economic issues. They were excellent! In addition, last year

fed g two-duy seminar in Al dria, Virginia, studying John Stewart Mills' On Liberty. How
can this be a had thing for judges?

Never has anyone indicated, directly or indirectly, that I should be beholden to a particular
benefactor, nor have I detected any biases in their programs.

These programs are not entirely free, yet 1 have thought they were immensely valuable, so
I have spent personal funds so that I could attend them with my wife. Please register my objections
to My, Kendall and other attack.
Sincerely,

iz

BAE/ddb
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UNITED STATES BANKRUPTCY COURT
218 SOUTH DEARBORN STRERT
CHICAGO, ILLINOIS GoR04

CHAMBERS oF
SUSAN PIERSON SONDERBY
CHIEF JUDGE

November 19, 2001

via fax

Honorable Howard Coble
United States Congress

Dear Congressman Coble:

(912) 438 -5648

T am writing to you as an alumnae of the George Mason Law & Boonomics Center’s
academic program for judges to ask for your support of their programs. Iam advised that
Dong Kendall from the Community Rights Counsel will argue before the House
Subcommittee on the Courts on Wednesday that the George Mason programs should be

banmed,

There are several reasons these programs should be continued. Judges throughout their
lives should continue to be educated in not only their own discipline, but in areas outside
of their disciplines. These classes are tanght by Nobel laureates and the nation’s leading
intellectuals. Bach judge attending commits to reading hundreds of pages in prepatation

for each day’s classes,

Ipersonally have used some of what I've leared in analyzing evalnation issues that come
before me. Bankruptcy judges contimnously have to value assets for different purposes

throughout the case.

Mr. Kendall implies that the programs are partisan and non-academic,

and that they serve

narrow corporate interests. 1have carefully scrutinized the presentations and have been
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Honorable Howard Coble
November 19, 2001
Page 2

totally unable to find any biases or that they may be influencing how jndges think. ([also
believe that judges are fillly able to screen through any biased or partisan material, In fact,
that is what we doon a daily bagis.) I don’t know what Mr. Kendall deems non-acadernic.
Thavealso been unable to find any corporate agenda. Iknow that 13 percent of the Geozge
Mason funding for these programs comes from corporations or corporate foundations, but
I have no idea which corporations or foundations would make up that lst,

Additionally, the Federal Judicial Center which has the responsibility for educating judges,
has reduced the amount of training to once every 18 months because of lack of funding,
In the past, we had training seminars on a yearly bagis,

In sum, I feel strongly about the continuation of the George Mason Law & Bconomics
Center’s academic programs for judges. I certainly have been enriched by them.

Very truly yours,

L Ly
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UNITED STATES BANKRUPTCY COURT
T19 BOUTH BEARBORN STREET
CHISAGE, ILLINGIS 60g04

CHAMBERS oF (312 233-5640
SUSAN PIERSON SONDERBY
CHIKF JUDGE

November 19, 2001

via fax

Honorablp Howard Coble
United Stptes Congress

Dear Confressman Coble:

T am writing to you as an alumnae of the George Mason Law & Economics Center's
academic prograrn for judges to ask for your support of their programs, | am advised that
Doug Kendall from the Community Rights Counsel will argue before the House

Subcommiittee on the Courts on Wednesday that the George Mason programs should be
baznned.

There are|several reasons thess programs should be continved. Judges throughout their
lives should continue to be educated in not only their own discipline, but in areas outside
of their digciplines. These classes are taught by Nobel laureates ahd the pation’s leading
intellectugls, Each judge attending commits to reading hundreds of pages in preparation
for each dpy’s classes.

I personally have used some of what I've leamed in analyzing evaluation issues that come

before mg. Bankruptcy Judges continuously have to value assets for different purposes
throughout the case.

Mr. Kendll implies that the programs are partisan and non-academic, and that they serve
narrow corporate interests. 1 have carefully scrutinized the prescntations and have been
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Honorable Howard Coble
November|19, 2001
Page 2

totally unable to find any biases or that they may be influencing how judges think. (I also
believe that judges are fully able to screen through any biased or partisan material. In fact,
that is what we do on a daily basis.) Ydon"t know what Mr. Kendall deems non-academic.
Thave also been unable to find any corporate agenda. 1 know that 13 percent of the George
Mason funding for these Pprograms comes from corporations or corporate foundations, but
Thave no idea which corporations or foundations would make up that list,

Additionalll, the Federal Judicial Center which has the responsibility for educating judges,

has reduced the amount of training to once every 18 months because of lack of funding.
In the past, we had training seminars on a yearly basis.

In surn, I feel strongly about the continuation of the George Mason Law & Economics
Center’s acgdemic programs for Jjudges. I certainly have been enriched by them.

Very truly yours,

be: V{hn P. Giacomini

Same letter has beap faxed to!
Hen. Henty Hyde Hon. Howard Berman
Hon, Eltog Gallegly gn:. lRolI:xkl g::::
Hon., Beh Goadlm; H:n. e
Hon. Willjam Jelnkms o e ot -
;[[::' él‘\:ii Cannon Hon. Robert Wexler
Hauj Lindsey Graham l:{::. xalxex:m
Hon. Spegcer Blchush Hon. Martin M "
Hen. Joe $catboroug) ‘h“d“ g
Hon. John Hostettler Hon. Tammy Baldwin

Hon. Ric Keller
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UNITED STATES DISTRICT COURT
NAWTULEY DISTAICT OF ALaBAMA
PuBERAL COURTHOUNT
A0 WSLMES AVENUN, N.¥.

HMUNTEVILLE, ALABAMA 358301
"

Novemher 21, 2001

Hongrable Spencer T. Bachus, TTT
United States Hpuse of Representatives
442 Cannon Bntl:ding

- 20515

‘Washington, D

Dear Congresschan Bachus:

d that ives of an ization called the “Community Rights

Tami

Counsei” have gppesred before the House Subcomumitiee on the Courts for the purposc of asking Wt

for faderal judges sp d by Georgs Masom University’s Law & Econiomics

Cepler be banned.

Unfortunately, I have been away from Huntaville for mitch of the past few weeks, in my

Birmingham C|

bers and G , and ooly now have had an opportunity 10 respond to this

attack. 1 hope

lhis letter does not ooma too late ta have some influence on yotr thought process.

1 am nok famiHar with ihe so-called “Community Rights Counsel” or its puposes, but] do
know somethifig about Gecrge Mason's Law & Economics Center. 1 attended one seminar

sponsorad by t
and it wes held

jat orgamization. The subject waa “Liberty and Virtes in Early American Thought,”

from June 9 through 15, 2000, in Santa Fe, New Mexico.

iscribe that seminar in one It was the most Jigacy, and i
ioral g since the end of college and law school,

11 11

|3 and discussed boaks and cxracts from writings by such persops as Locks, de
yashington, Adams, Madison, Hamilton, and Jefferson, among others.

kv ethical opinions require that I inquire imto the sources of funding for educational
bre s s b) i erming the jety of my patticipation, Bused on

|perience, 1 have no such questions. There was pothing “partisan” abouy this program,
hertains the pervertsd opinion thet an academi ination of the philesophicet
the American Revolution and our Constitution exhibits, in some pejorative sense. a
be reflected in & judiciel opinion.
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Quite fragkly, the whole notion that George Mason University’s Law & ics Center
i1 tendentiously nmmmm; a putumun political ugmdn undhulou: The;udgas ‘who anended the
Sanis Pe prog and each held swong

indivtdunlvpmnm.mnnsﬁvm ecmervmva tn“hhm! - withnumervumdlnmdnn;the
continuurm berwsen !hnle poles. Our discussions ofien tumed into debates that were lively,
inf ive, and lly refreshing. The whole experience was so provocative that, in the past
year, ] have p d no len than tweaty books on the Revolutionary period, and read myself w
sleep cach night Ihmnntuuhudmemﬁumanyouoﬁhmmmopman,hmlmly
Thave grown in the depth and breadth of my apprecietion for the truly Y P

of the founding generation of this nation that I am immensely proud to serve.

f‘orulofﬂmmm,lﬁnpnlyhopnhuyouwﬂlpvew-ﬂllcmsidashonwmns
the opportunity for members of the federal judiclary to in futwre progr
sponsored by this insttution.
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j| memte————— Federal Bar Asseciation
¢ Office of ihe President

Roeert A. McNrw!
Ravm Corponation

1143 Supmrioe Avoviy
Clovland, OH 44114

216.523.4135 « 2164357110
M:::n‘-a“ mcu; P dax February 9, 2001
Leonidas Ralph Mecham, Director
Administative Office of the U.S, Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washiogton D.C. 20544

Re:  Judigial Reform Ast 0£2000
Dear Ditectqr Mecham: '

d, for your infe ion, is 4 copy of a letter to Scnators Kerry and Feingold, wrinten
unbemfo%{-:ls,owmnhmonhehdmmu‘ iation (“FBA") nationwid i

our sivong sition 1o reintroduction of the Judicial Education Reform Act of 2000 (‘lhe Km-;
Feingold bill") in the 107" Congress.

As yqu know, the FBA — founded some 80 yeurs ago, with tiore than 100 chapiers across
e country i the only national association of privalc sad government lawyers devoted cxclusively
to improving the effectivencss of the federal courss and ies. As the enclosed lotier indi
we gre convifced that litigants and Jawyers alike are best served by fodam!judges who are educated
on the most jpressing issucs of the day. Placing restrictions on the learning process would be
counterproductive to the public’s interest in a well-informed judiciary.

The RBA's redarvations about the Kerry-Feingold bill generally scho those of the Judicial
Conference of the United States, the Board of the Federal Judicial Center (“FIC), and the Federal
Judges Assogiation. In shor, the legisiution is overly broad; would have unintended consequences,
raisss 8 purmBer of scrious constitutional issuss; would mandae an inappropriate censarship role for
the FJC; und has not been adequately studied.

Whil¢ the FBA appreziates ~ and, indeed, shares - the interests of’ Congress in ensuring that
all public setvams avoid even the appearance of conflicts of inferest, we ielieve that thuse interests
arc adequately protected by existing law, including the requirements of ‘he Ethics Reform Act of
1989 and the canons of the Judicial Code of Conduct,

Conttinuing education for judges is mare impartant now that ever. as judges wday must rale
on complex fnatiers in rapidly-changing fields such as soience, technalog;” and economics. Judges'
antendance af programs 1o educate themn on such maticts should not be resficted simply because the
Programs espouse some particular perspective, We concir in the views of e Judicial Conference's
Commirtee ¢n the Codes of Conduer:

2215 M Stroms, NW] Washingtor, D C. 20037 = 202, 765.1614, 202.785.1568 (fux) » ,a@fecthar.arg « wiony frdbar.ong
Ralsing the Bar to New Helahts
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The feducation of judges in various academic disciplines serves the public interest.
Theg & lecture or seminar may emphasize s particular viewpoint ¢ school of tought

docy

not in itself preclude a judge from amending. Judges are & ninually exposed

to ¢qmpeting views and argurnents and trained to weigh them.

Advisory Opinion No. 67,

Trapifeit in the Kerry-Feingold {egisiation is a fear that judges ar: not capable of detecting
bias in argungents, and ar not abie to sift through differing opinions and neuch their own independent

sonclusions.
cxperienee,

determine w}
has entrusteq

Chary

which educes
the h

But that goes to the very heart of the judicial function. by selection, training, and
judges have grear capecity to “filter” competing argumcnts and opimions and to
hat weight to accord them. That is the very role that the Scoate ~ sud <ocicty itself —
| to them, and that is the function that they perform cvery day.

ging the FIC - or any other governmental body ~ with resp >nsibility for determining
ol programs are appropnate for federal judges and which are not (particularly under
dard articulated in the Keiry-Feingold bill) is unnec:ssary, and tantamount to

censorship,
Abrams v. Uj

[he Chief Justice’s 2000 Year-End Report invoked Justice (lolmes’ famous dissent in
pwied Siates, 250 U.S. 616, 630 (1919), which p the pointina hell: “[TThe

ultimate googf desircd is better reached by free trade in ideas” than by cunsorship.

Whilg the goal of the Kerry-Feingold bill ~ ensuring the intey ity of the Judiciary — is

lsudable, the

educarion for,

FBA teli that the introduction of any legislation on the ;ubject of continuing legal
fjudges would be premanare a1 this time. The more prudent crurse would be 1o convene

Congressiond] hearings on the broader topic, and 16 study and review any proposals advenced there.

Enclosure

Sincerely yours,

Robert A. McNew
President




£
RoBgrRT A. MCNBWY

Eanm Corporatinn

1117 Supeviar Alewe

Cletwiand, UK 44714
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Federal Bar Association

Office of the President

#16.523.4135 « 2166797110 fu)
"

bohmerunBeaton ool

February 9, 2001

The Honofable John F. Kerry
United States Senare
Washingwdn, D.C. 20510-2103

The Honosable Russell D. Faingold
United Stajes Senare

Washingron, D.C. 205104904
Re:  Judisial Education Reform Act of2000
Dear Senatprs Kerry and Feingold:
On behalf of the 15,000 members of the Federal Bar Associati (“FBA™) nationwide, [ am

writing to express our strong opposition fo reintroduction of the Judicial Education Reform Act of
2000, 8. 2996 (“the Kerry-Feingold bill") in the 107+ Congress.

The|
is the only g
the effective
aliké arc bef
Placing ress
8 well-infor)

Al

FBA - founded some 80 years ago. with more than 100 chzpicrs across the country —
jational association of private and government lawyers devored exclusively to improving
tness of the federal courts and agencies. We are convineco that litigants and lawyers
1 served by federal judges who are educated on the most pressing issuey of the day.
Fictions on the learning process would be counterproductive to the public’s interest in
tned Judiciary,

ough the FBA rep a rather ditf i Y, DU reservations abour the

Karry-Fein]-old bill generally echo those of the Judiciat Conference of the United Statcs, the Board
of the Federpl Judicial Cemer (“FJC™), and the Federal Judges Association. In short, the legislation
is overly bbad; would have vnintended consequences: raises 4 numbr of serious constivutional
issues; woujd date an inapprogri hip role for the FIC; and has not been adequately

studied.

While the FBA appreciates — and, indeed. shares — the interests o7 Congress in ensuring thar
all public sdrvants avoid even the appearance of conllicis of interest, we believe that those interests

N

isting law, including the requitemens of the Ethics Reform Act of

1989 and the canans of the Judicial Code of Canduet,

from

As fntroduced in the last Congress, the Kermy-Feingold bill would prohibit federal judges

“

§ “anything of value" (i ing wition, course matericls, meals, and travel and

lodging

2215 M Streex, ‘“W Washington, D.C. 20037 » 202.755.1614, L04.785.1568 (fax) « ‘ba@fedbarory « wuw fadbar nrg

) from any y-{ | source in cc ion with 8 “seminar” (which iy

RaIBIng tha Ear 1o New Melehis
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-2-
defined broadly to include “pane] di i fe lloguia, >ymposia, and other similar
evenis”), The bill would authorize for five years an annual $2 millior, Judicial Education Fund,
whish could be used to cover judges’ exp for d ar privately-sp d judicial
education grograms ~ but only thase programs expressly epproved by tt ¢ Board of the FIC, which
would be charged with evaluating such programs besex] on consideration of gram content, as well
as the funding and litigati ivities of and “to cnsure that . . . [approved)
seminars . .|. are conducted in a manner o as to mainmai the public’s coufidence in an unbisscd and

fair-minded judiciary."

The| Kerry-Feingold bill was prompted by a July 2000 repor: by a private D.C.-based

ganizatiofl, which criticized judges’ d at privatcly-sponsor:d educational programs.
Focusing particularly on progr p by what it termed the “Big Three” (the Law &
Economics Certter at George Mason University School of Law, the Liberty Fund, and the Foundation
for R on E ics and the Envi ), the gr ol the report was that “the
marketplacq of privately funded judicial education is overwheimi 1gly domiteted by pro-marker.
ti inats” d b izati sharing an “‘extreme,

Yy P y org >
consctvative/libertarinn idcology.” Nothing For Free: How Judicial Seminars Are Undermining
Environmentai Pratections and Breaking The Public's Trust (“July 2000 Report”” or “Report™) at 2.

Sup of the Kerry-Feingold bill have ch ized prvaely-sp d judicial
education pfograms as “junkets” or “sophisticated bribes.” But, in fact, such programs fulfill for
Jjudges mucl the same educational purposes aa the fact finding missions that ure often undertaken
by members of Congress — and which are sometimes fimdsed. at leas in sart, by corpotate interests
through fougdations and institutes — to familiarize legi with particular issues or probl or
regions of dte world. The actions of Congress affact the lives of Americaos. just like the decisions
of judges, Th ensure the invegrity of go decisionmaking, all three branches of go
have stringemt ethics laws. And the ethics lsws goveming the Judiciary ere aiready the most
stringent of §1E.

For gnample, under the Ethics Reform Act of 1989, federal judgcs are permitted to atend
§ P d inars, burt may accept reimbursement only for their acrual out-ofe
pocket expegses. In addition, judges must file annual finaneial discl reports, expressly listing
such reimbugsemerns from universities, bar i , educational foundations, and any other non-
't | sources. Those reports are open to public scrutiny, Further, existing legal and ethical
provisions alresdy preciude judges from accepting anything of value from parties in litigation before
them, and require a judge’s recusal in any case where his o her impan;ality might reasonably be
questioned.

Thege can be no concem that privately funded seminars may ser-c as vehicles for ex parte
communications between parties (o litigation and the judges hearing their cases. Such a seenario

would be pifinly prohibited by existing law, Rather, the fund | eovcern d in the July
2000 report is & more generalized one - thar the existing privately-sponsored judicial seminars are
“breeding ajriew ive judicial activism.” Report at 2. Thus, the report’s real complaint is
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about program conrenr. Implicit in thet concem is the fear that judges :ire not capable of detecting
bias in arghments, and are not able (o sift trough differing opinions and -each their own independent
conclusions. Bu that goes to the very heart of the judicial functi By selectj ining, and
experience. judges have great eapacity to “filver” peting and opinions and o
determine Wwhat weight 1o accord them.! Thet is the very role that the Senate — and sacietv jrself -
has entrusted to thern. and that is the fimction that they perform every day,

P,

Pregnising legislation on about prograz cantent raises ¢ onstitutional issues as well.
Ciearly, the First Amendment prohibits Congress from directly regulating or limiting the ideas and
perspectives to which judges are exposed. Instead, the Kerry-Feingold bill would seck to accomplish
that goal intdirectly - by using the power of the putse swings. {tis far fram clear whether Congress
can constititionally accomplish by the back door what it cannot do through tac front door.

Nor}is the First Amendment the only provision of the Constitution implicated here, The
Constintion provides for a Judiciary that is above politics, and independent of the control of hoth
Congress apd the Executive Branch, It would be wholly inappropriate for Congress 10 antémpt to
limit the topics and perspecrives p d %o the Judiciary — a co-equa. branch of governmen. If
Congress beging 1o dictate what judges can hear and from whom, the principles of separation of
powers and|judicial independ will be endang

Angther misconception underpinning the July 2000 report is :hat the FIC is capable of
ing all fhe continuing legal education naeds of the federal judiciary. Regreniably, that is nor the
case. The repont des the imp of continuing education for judges:

[Tludges must now routinely devide cases thet ram on inordinetely complicated
sciegrific and wechnological questions. Keeping up with 1odsy's rapid pace of change
is nX easy for anyone, and for some judges the sk is compounded by the fact that
they|have been out of school for many decades. Yet, to decide cases fairly, it is
impgrative for judges to keep current with legal, scientific and wchnological mends.

'As Advisory Opinion No. 67, issued by the Judicial Conferenc’s Committce on the
Codes of Cqnduet, notes: “The education of judges in various academis disciplines serves the
public intcrest. That a lecture or seminar may phasize a particular v ewpoint or schoo} of
thought doe not in itself preclude a judge from ding. Judges are convinually to
competing Yiews and arguments and trained w weigh them.”
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What was good science or cutting edge technology only tive years ago is often

pletely today and y deted wrong.

Report at 5. Bur, even a3 the cases before judges have become more ind more complex (and thus

the need fr judicial educarion greater and greater), Congress has apprpristed less and less money
for the FI¢.

The numbers speak for themselves. The FIC's appropriation fo FY 1992 was $18,895,000
(in 1992 dollars); and its FY 200} appropriation — nine years iuter — is actually lower: only
$18.736,000 (in 2001 dollars). By any measure, Congress’ funding for FIC programming Les
decreased. | Over the years, Congress has been requiring the FIC to do more and more, with less and
less. The FIC has struggled to stretch its scarce s, by reducing the frequency of on-site
workshops|and seminars for judges, and experimenting with greater ase of distance learning —
particularly through the Federal Judicial Television Network (“FITN™). Bwt one judge sitting alone
ina puse conference room viewing a lecture on elosed-circuit T\ js a poor substirute for the
animated give-and-take exchanges among the faculty and groups of judyes thar typify the FIC's on-
site wurks;pps and seminars (as well as the Jjudicial education programming offered by non-
governmental organizations).

Modeover, the FIC is charged with eontinuing education and training for all personnel of the
Jjudicial bragch ~ not just judges. While the July 2000 report emphesizes that the FIC sponsored 843
programs i} 1998, it also concedey that a mere 69 of those were desigried specifically for judges.

Report a1 6| The current issue of the “FITN Bulletin” ~ which . the FIC prog, g for
the months/of February and March — drives homs that poimt. (A copy is enclosed, for ease of
reference.) |The bulletin does feature several exciti g new ive srograms 1argeting judges.

But, as eveh a casu) review of the bulletin illustrates, the great majority of the FIC programing
addresses administrative issues andior is designed for staff-level personnel. This is understandable.
Particularly given its limited resoweces, it is simply cost-prohibitive for the FIC ta even aempt to

duplicate the variety and quality of the 2 d training programs that judges
today rely pn to stay up-to-date on i devel in law, ies, seience and
technology.|

'ndepd, as introdyced in the last Congress, the Kermry-Feingold bill would nat only preclude
Judges from participaring in programs funded by corp entities or private foundations; it would
8lso ban jufiges’ d at educad d by ail other 2 |

organizations (sush as, £, universitics, law s;hn;ls. and bar associations, including the Federal Bar

Association) - unless either the judges paid tieir own tuition and expenises. or the FIC specifically
approved the program and paid the expenses from the limited funds that ke bill would sex aside for
that purposg.*

—

*Thy | gisiation would alsa jeopardize the FJC’s ability to co-sponsor seminars with law
schools and other organizations — something it hes recently begun to do. in an effort to make its
dollars go fhrther,
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Thhe biil thus would fandamentally slter the mission of the 7IC, teansforming it from a
and i i

p of judicial educati, ' , 0 Bn 8iitor and evaluawr of outside
trying to d ine whether those programs are “sonducted in & manncr so as

to

would cay
on the Feg
TH

fn the public’s confid in an unbiased and fajr-minded Jjudiciary.” In essence, the bill
t the FIC in the role of cemsor. As the Chicf, Justice put it, in his 2000 Year-End Report
leral Judiciery:

}c assignment 1o the FJC Board - or to any g board — of authortity that

is fanmmouwt to deciding what seminars or educati ings federal judges may
artend — and to decide it under the extraordinarily vague stancard [specified in the
bil) . . . - has most of the clements commonly assaciawed with government
cefisorship.

The Chisf|

Justics invoked Justice Holmes' famous dissent in dbrams v. United States, 250 U'S, 816,

630 (1919), which captures the point in a nutshell: “(TThe ultimate goox. desired is benter reached by

free uade

n idens™ than by eemsorship.

In short. while the goal of the Ketry-Feingold bill - ensuring the imtegrity of the judiciary --
is Taudable jand beyond dispute, the introduction of any legislation on the subject of continuing legal

education

for judges would be prematurc at this time. The mors prudent course is to convene

Conzruﬁanulhui:mmthbmdnmpi:.mdmsmdymdnﬁcwurypmpouhdvancedm.

Thank you for your considerarion of the FBA's views on this fiarer. Pleass contact me a1

(202) 785-1614 if you have any questions, or if we may be of further assistance on this or any other
issuc of mugtual concermn.
Sincerely yours,
Robert A. McNew
President
Entlosure
¢ (w/o End.): The H William H. Rehnquist, Chair
Federal Yudiciai Conference
Leonidas Ralph Mecham, Director

Administrative Office of the U'S, Courts

The Honorable Fern M. Smith, Director
Federal Judicial Center
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t JUDIGIAL CONFERENCE OF THE UNITED STATES

OF THE UNITED STATES
Presidi

WASHINCTON, D.C. 20544

LEONIDAS RALPH MECHAM
Secretary

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS

September 19, 2000
EERAE SRR RRERERREREASE R MRS

L P Ly

Executive Oo!T@inee

Agreed 1
attendan

prq

P T 1o Congtess the following views on legislation to restrict judges’
te at pnvate educational seminars:

. 2990 (106™ Cong.) is overly broad; would have unintended consequences, such as
hibiting federal judges from reiml d at bar i and
school seminars; raiscs potential cnnsmuuonal issucs, such as imposing an undue

den on speech; and would date an inappropriate p role for the
deral Judicial Center:
£ proposed legislation raises a ber of serious issues that deserve due

N . Pt

I hearings and an opportunity for the Judicial

Canference to study and comment upon those issues and to take such action as is
negessary and appropriate; and

=

its present form, the Judicial Conference of the United States opposes S. 2990.
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Agenda F-1 (Addendum)
Executive Committee
September 2000
ADDENDUM TO THE REPORT OF THE

EXECUTIVE COMMITTEE

TO THE CHIEF JUSTICE AND MEMBERS OF THE JUDICIAL CONFERENCE OF

THE UNITED

STATES:

JUDICIAL EDUCATION REFORM ACT

qt that the Judicial Conference consider, as a marter of

Act of 2000, S,
‘The Jud)
2000, after a prf

seminars at the |

“,

, the R dation set out below concerning the Judicial Education Reform

2990 (106™ Congress). A copy of the bill is attached 15 Appendix G.
fcial Education Reform Act of 2000 was introduced in the Senate on July 27,
vate organization issued a report critical of judges attending private educational

pxpense of the seminar sponsors. The bill would prohibit federal judges fom

PHIOE any

Judicial Center

ing of value in ion with a seminar.” Instead, the Board of the Federal

would have the power to authorize government funding for judges to attend only

those “seminard that are conducted in 2 manner 5o as to maintain the public’s confidence in an

unbiased and fajr-minded judiciary.” This determination would be based upon the consideration

of extensive and intrusive information about the seminar content, its sponsors, presenters, and

their employers
At prese]

charged by law

ht, the FIC Board oversees programs of the Federal Judicial Center, which ig

with providing inuing education for judges and other court personnel. For

NOTICE
herein the policy of the Judicial

Ne :
Conference unless approved by the Conference itself.
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thirty-two yeaps, the Center has ably performed this task. As described above, S. 2990 would

drastically altgr the role of the FIC Board. Even though the FIC had nothing to do with a

seminar, its Bpard would be required to decide whether the seminar is “conducted in a manner so

as ta maintain|t]

he public’s confidence in an unbiased and fair-minded judiciary.” Neither the

Center nor its Board has ever sought the expansive anthority that would be conferred by $.29%0.

The E:

C ittee r izes recently expressed public concern raised by

educational prbgrams funded by private groups. Among the questions raised are issues of special

influence or even the béndi.ng of judges to a private group’s will. The Commhtee also recognizes

that the judicigry always depends on the public’s confidence in enforcing its mandates; the

public’s trust and confidence in the federal courts is the bedrack upon which our independent

Judiciacy dep

4,

But having these thoughts in mind, the proposals currently offered by a

number of 2dvpcacy groups, and partiaily included in the p d legislation, r an

P P

inappropriate fesponse to a highly complex question,

The Fiyst Amendment to the United States Constitution, itself, strongly counsels against

undue and ovetly broad efforts to limit or restrict anyone's access to ideas.

Beyond

this, the nation’s most respected law schaols have sponsored high-quality

educational programs supported by private contributions from a number of funding sources,

inclnding ptiva

te and public foundations, corporate entities, and law firms. All of these would be

Jeopardized or barred by the current proposals. Moreover, the Center itself has long co-

4

P P

and i with groups, organizations, or educational institutions, some of

which receive the kinds of funds that are now being challenged.

It is no solution to suggest that the Federal Judicial Center can, or should, approve of

training as a mpans of eireumventing the possibility of having judges unduly swayed. The

Excoutive Commirng

b Addendum - Page 2
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Center's propdr role does not include telling judges which kinds of speakers or presentations are

“balanced.” Iy
proposals wo

approving conl

deed, the very concept of what is “balanced” is not at all clear. The pending
d force the Center intp a new area of controversy, with no roadmap for assuring or

ent. And even if it were placed in that role, there are major conceptual problems

with approving the quality or content of new and controversial ideas.

Althouph there are important distinctions berween the judiciary and the other branches of

government, iy

s instructive to note that the proposed restrictions in S. 2990 would appear to be

the most restrigtive imposed on government officials in any branch. Furthermore, existing legal

and ethics provisions already restrict judges fram accepting benefits from parties to litigation

before them and provide for disqualification in any i where a judge’s impartiality might

bly be

All of these thoughts suggest that a mote prudent course for the courts, and those who are

interested in juflicial education, would be to have ¢ ional hearings on this q

followed by stydy and review of those proposals that may come forward. This is not a time for

hasty legislation that may well be more dangerous than the concerns it is designed to allay.

Recommendation: That the Judicial Conference communicate to Congress the

followipg views on legislation to restrict judges® attend: at ptivate educational

seminags;

a. 5. 2990 (106™ Cong.) is overly broad; would have unintended consequences,
uch as prohibiting federal judges from reimbursed arendance at bar
Bssociation meetings and law school i raises p i
ssues, such as imposifig an undue burden on speech; and would mandate an
{nappropriate censorship role for the Federal Judicial Center;

b.

fhe proposed legislation raises a number of serious issues that deserve due

ation, includ ional hearings and an opportunity for the

g congr
Judicial Conference to study and comment upon those issues and to take

juch action as is necessary and apprapriate; and

Executive Commirtee Addendum - Page 3
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c. in its present form, the Judicial Conference of the United States opposes
S, 2990.

Ralph K. Winter

Committee: Edward R. Becker
Charles H. Haden I
Boyce F. Martin, Jr.
Leonidas Ralph Mecham
James M., Rosenbaum
Relph G. Thompsen
Juan R, Torruella

September 18,2000

Appendix G: |S. 2990 (106" Congress), the “Judicial Education Reform Act of 2000"

Exccutive Commitde Addendum - Page 4




S. 2990 (¥
regulationy

177

nt ted by tf oard of the Federal Judicial Center

Qctober 24, 2000

06™ Cong., 2™ Session) would require the Judicial Conference to amend its
s under the gift P statute to prohibit federal judges from taking

anything df value (including travel and lodging cxpenses) from any non-governmental

source in
P

¢onnection with a “seminar,” defined to include “panel discussions,

for five yq
could be g

5 quia, symposia, and other sitmilar events.” The bill wounld authorize
jars an annual $2,000,000 Judicial Education Fund. Money from the fund
jrovided to private sp s of judicial educati inar to pay judges’

Tudicial C|

p in ding inars approved by the Board of the Federal
knter, which would be obliged to review information about seminar content

and funding and litigation activities of sponsors and presenters. The Board would work
under Judicial Conference guidelines “to ensure thar the Board only approves seminars
that are canducted in a manner so as to maintain the public's confidence in an unbiased

and fair-m
The Board

1. The
by the Jud]
additional

linded judiciary.”
has discussed and considered the potential consequences of S. 2990,

Board opposes enactment of S. 2990 in its present form for the reasons stated
jcial Conference in its resolution approved September 18, 2000, and for
reasons. As stated by the Confercnce, S. 2990 is overly broad; would have

q such as prohibiting federal judges from reimbursed

at bar association meetings and law school seminars; and raises potential

constitutidnal issues, such as imposing an undue burden on speech.

2. The
designers

Board believes S. 2990 would transform the Center and its Board from
#nd presenters of federal judicial education programs to investigators of

Judicial education programs of law schools, bar associations, and others. S. 2990

requires in
by which
3. The
the occasi

trusive inquiries into attorney-client relationships and use of vague standards
o judge others’ programs.

Poard believes S. 2990 would jeopardize the Center’s ability to co-sponsor

| education pr that it p in cooperation with law schools and

ather orgafizations by requiring the Center to impose op its own co-sponsored

programs

cumbersome review process and preventing law schools from making

modest copitributions-in-kind to these programs.

4. Advisory opinion 67 of the Codes of Conduet C ittee properly izes that
the “education of judges in various academic disciplines serves the public interest” and
that judge§ may accept as gifts the exp of their dance at i organized

by non-goyernmentel entities, unless the organizers of the seminars are involved in

federal liti

gation, the subjects of which may be raised at the seminar.

At the same time, the Board believes that federal judges should not have to rely
solely on grivate organizations for their education. Some judges are opposed on

principle
the full

attending at least some private programs, and private programs do not offer
ge of orientation and continuing education that judges need. Adequate

financial sppport for the Center is essential to ensure that it can provide judges a range
of judicial education programs.
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| FEDERAL JUDGES ASSOCIATION

Office af the Presideat

Hon. Ann Claire Williams
Unitod Staces Court of Appeals
219 Seuth Dearborn Street, $2612
Chicage, I 6080e

STATEMENT OF THE FEDERAL JUDGES ASSOCIATION
September 18, 2000

The Federal Judges Association, a private, voluntary assaciation of more
than $00 dues payiag Article HI judges, is strongly oppased to Senate Bill 2990,
The bill atrempts to ban federal judges’ sttendance at apy and all non-government
semigars, including universities, bar associations, and educational foundations,
by prphibiting judges from accepting direct reimbursement of theic expenses.
This §ill further requires all seminars attended by individual federal judges to be

pre-approved and funded by the Federal Judicial Center under a congressional
formula.

Under the Ethics Refarm Act of 1989, federal judges are allowed to attend
aoa-government sponsored seminars and to oaly be reimbursed for their actual
expeases. Currently, federal judges must file annual financial disclosure repotts
of reimbursements for expenses from universities, bar associations, educational
foundprions, and agy other nom-gsvernmental seminars. These reports are
available for public serutiny. ’

We are opposed to Senate Bill 2990 because, while we appreciate
Congress's concern to assure ethical behavior of all public servaats, we do not
think {t is appropriate for Congress to attempt to limit, or otherwise canzral, the
subjedt matter and view points presented to the judiciary, a co-equal branch af
goverpment. The Federal Judges Association is keealy sensitive to the fact chat
the Judiciary and each individual judge, bears an obligation te convey to the
citizegs of this nation - and even to the world — an unsullied image of integrity,

mpartiality, incorruptibility and independence. Qur canons of ethics reflect this
abligagion.

It is critical for the Judiciary to convey the impression -~ and the fact --
of independence from politics, and independence from control, even in the
slightést degree, by the legislative and executive branches of government. We

e, s believe that Senate Bill 2990 would have the effect of infringing wpon this

H-:%ﬁ:“‘ canstifutional and historical priaciple of judicial independence. If the legislative

S braach can interfere with what judges hear, from whom judges bear it, where

:’:_,. judgeq hear it, and how judges hear it, thea the principles of scparation of powers

GTUEE e and juglicial independeace have been scriously eraded. The ‘public perception that
M:‘h"-.w't“" we arq truly independent will surely have been blurred.

e (U L . : . L.
a‘mym':ﬂ nJ The Federat {udg:s Assaciation b:he»ves it abvious that heariag informed
gt oxrm:  ACgualeats aad opinions from all points of view is at the heart of the work we da

4a S5 L hwrrron, wi grrve
:—‘::"-:t—-m
e

ot o (o Comemitn
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he Federal fudges Association
2000

We seek that |

£ ion in the court room, and oftea find it there. In this fast moving

world, howsvet, there is a wealth of information on the cusp of science, ccanomics, law,

and myriad oth
of learning can
maay Saurces,

T subjects, that is not presented in day to day litigation. Yet such frontiers
be of vital importance to the judiciary. Such information is available from
including universities, governmeat sponsored seminars, and private

educational fougdation seminars,

The Fedgral Judges Association believes that it would be unwise for the iegislative
branch to attedipt to impose legislative restrictions on judicial education. With great
respect for the genuine concerns that Cangress may have that afl public servaats avoid even

the appearance|

of coanflicts of interests, we do not think Congress should attempt to

caatrol, directly or indirectly, what material judges read, what lectures judges hear, or what

programs they
[egitimate right
We believe that

artend. It would seem that judges must be entitled to practice their
under the First Amendment to no lesser extent thap the citizenry generally.
experienced, perceptive, and sensitive federaljudges, guided by the judicial

canoas of ethicy, are qualified, trustworthy, and are vested with the authority to make the

proper choices.

For thesq reasons, the Federal Judges Association opposes Senate Bill 2990.
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UNITED STATES COURT OF INTERNATIONAL TRADE
ONE FepEraL PLaza
NEW YORK, NY 10278-0001

CHAMEERS oF
JUDITH ™. BARZILAY
Jueae

November 16, 2001

Chairman, House Commitiee on the J udicary
2138 Raybura House Office Building
Washington, D.C. 20515-4909

Congresstan Howard Coble

House Committce on the Judicary
2138 Rayburn House Office Building
Washington, D,C. 20515-4309

Dear Congressmen:

Tam writing you at the suggestion of Melissa McDonald regarding a hearing to be held
November 29" by your committee which will discuss, among other topics, privately funded
educational programs for Federal judges. Melissa suggested that | submit the attached letter to be
part of the record of the hearing.

In it T support the opportunity these programs provide for my fellow judges.

Thank you for your consideration. Should you have questions, T can be reached at 2132-

264-5420.
Very truly yours, , .
N /)7 A4
SNpdi g I g h ;4’4/
4
/J’udith. Barzilay \_/
IMB/rt_

ce: Ms. Melissa McDonald

[distated; not read)

Nat pristd or muliad o yoverne axpanse
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UNITED STATES COURT OF INTERNATIONAL TRADE
One FEORRAL PLaza
NEW YORK, NY 10278-0001

Cranwens a0
JUDITH M. BARZILAY
aypex

November 15, 2001

Via Facsimile: 202-225-5851

Hon. Steven Rothman

U.S. House of Representatives

1607 Longworth House Office Building
Washington, D.C. 20515

Re:  Hearing on Bducational Programs for Federal Judges
Dear Congressman Rothman:

Your staffer, Arlene Miller, suggested I fax this letter to you. It is my understanding that
your House Subcommittee on the courts will hold a hearing on November 29, 2001 to discuss
private educational programs for federal judges including those sponsored by the George Mason
Law and Economics Center. As one of your constituents and a participant in several of George
Mason’s programs, I write in support of those programs.

First, a few words to establish my bonafides. Iam a 1998 Clinton appointee to the U.8.
Court of International Trade, a federal court of limited jurisdiction confined to adjudicating cases
brought under the import and export statutes of the United States. I am a registered Independent,
but would described myself as a fairly unreconstructed 60's liberal, (That last statement has

PRI

P y ruined wh h 1 might have had for appointment to the appellate bench).

The George Mason programs are the only private educational programs for judges that I
have attended. They are academic in nature, do not espouse any particular point of view, and
attract only the best professors. For instance, in one program I ded, E ic Implicati
af Public Law, we were privileged to hear from Dr. James M. Buchanan, who is a Noble
Laureate in economic science. Last summer ] attended a program on the Evolution af Norms,
whete our instructors included Professor Lionel Tiger of Rutgers (another New Jersey alum) and
other professors from Berkeley and Yale,

My friends at George Mason tell me that corporate funding accounts for only 13% of their
budget and they do not disclose their donors. Therefore, there is no opportunity for judges to be
influenced to benefit one of their donors since we have no idea who they are. In addition, these
programs are held off-site as George Mason does not have retreat facilities such as the ones at

Nt prissnd of malled & gimrimest wxyarwe
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Hon. Steven Rothman
November 15, 2001
Page -2~

Princeton, New York University, Yalc and The University of Virginia. These programs are
scheduled off-season so that George Mason can get reasonable rates from the hotels involved.

Congressman Rothman, ] have found the two programs that [ attended to be of cnormous
value 8s they gave me an opportunity to study with the most knowledgeable professors along
with other federal judges, eager to be there and to question all the assumptions proposed. It was
truly an intellectual feast. We federal judges are called upon to handle more and more cases,
someti in a highly lerated atmosphere. It is my opinion that these programs allow us to
charge our batteries so that we can return to our jobs to be even more effective public servants,
They are important and the Congress should not act to curtail them. I encourage you to join me
at one of the programs in the future, if you can. You would be most welcome. Should you have
any questions, [ would be pleased to speak with you. Call me anytime in my chambers at 212-
264-5420.

Very truly yours,
ditthM. Barzilay g

JMB/mrt
bee: Prof. F.H. Buckley
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DAVID LOUIS WHITEHEAD

TESTIMONY/STATEMENT

TO THE UNITED STATES HOUSE JUDICIARY COMMITTEE &
SUBCOMMITTEE ON COURTS, THE INTERNET AND
INTELLECTUAL PROPERTY

RECEIVED
HAND DELIVERED

0CT 2.3 2004

OFFICE OF THE CLERK
SUPREME COURT, U.S,

WASHINGTON, D.C. Zip Code 20001

OCTOBER 25, 2001

3L

Q0 v €T
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Qctober 25, 2001

STATEMENT OF DAVID LOUIS WHITEHEAD
Congressional Hearing on Judicial Reform on statutes 28 U.S.C. 455, 144 & 372

I David Louis Whitehead am writing the Judiciary Committees to express my
views for radical Congressional judicial reform pertaining to the statutes 28 U.S.C. 4535,
144, & 372.

[ am a native-born citizen of the United States of America.

[ am a former employee of the United States Central Intelligence Agency from
1983 to 1990.

On February 13, 1990, I received the CIA’s Exceptional Performance Award for
Superior Accomplishment. i

On March 1. 1990, I was involuntarily discharged from Central Intelligence.

[ am currently an adjunct professor at Strayer University. teach a course entitled
“Introduction to Comparative Politics.”

[ am an author of several books, including Brains. Sex. & Racism In The CIA

And The Escape and Quotes On The Assassination of President John F. Kennedy.

My presentation to the United States Congress makes the point I am a victim of

the misuse of the current judicial statutes and laws relating to rule 28 U.S.C. Sections
455, 144, and 372.

« In 1994, Judge Paul L. Friedman testified to the United States Senate Judiciary

Committee for confirmation to become a federal judge. At that time, he stated:
] will not participate in any cases where a party is represented by White and

Case. I will recuse myself from any and all cases where [ have a potential personal
or pecuniary contlict of interest, or where there is an appearance of one, including
cases involving clients I have represented on a regular basis, companies in which T
am aware my wife or | have substantial stock holdings, partnerships in which we
have a financial or personal interest, or companies that invest or manage our

personai funds...”
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Judge Friedman was a former employee and Executive Partner of the law
firm White & Case from 1976 — 1994,
o Inthe early 1990s. a partner in White and Case became interim President of the
MGM film studio. Judge Friedman had knowledge of his partner’s position at
MGM.
On June 14, 2000, Judge Friedman dismissed my case against MGM. The case
David L. Whitehead v. MGM Inc., et al., 96cv256 had merit. However. Judge Friedman

protected his interest in White and Case by dismissing the case without so much as a
hearing.
s On his financial disclosure report filed with his Senate Confirmation testimony,
Judge Friedman stated the following:
“Upon my appointment to the United States District Court for the District of
Columbia, I will withdraw from my partnership in the law firm of White and Case...
With respect to continuation of payments by White and Case and continuing
participation in employee welfare or benefit plans, I report the following:
1. Under the White & Case partnership agreement to which [ became a party on
October 1, 1979, I am entitled to be paid in equal installments on a monthly
basis over six years what is due me from my capital contribution account,

based on contributions I have aiready made.

[}

. Under the White & Case Retirement [ncome Pension Plan for Eligible
Partners, a qualified defined benefit plan, effective January 1, 1989, 1 will be
entitled to be paid a fixed sum annually upon reaching the age of 65.

. Under the White & Case Savings & Investment Plan, a profit-sharing plan

w

with a section 401 (K) component, which became effective on January 1,
1983, I will be entitled to receive my account balance upon reaching age 59
172.

4. 1also am, and will continue to be a general partner with White & Case
partners and former partners (and, in some cases, their spouses) in Wallpark
Investors, an investment general partnership which in turn is a limited partner
in three separate limited investment partnerships in which [ have invested

through Wallpark: Advent V, Advent VI and Media Communications il
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Each is invested in a portfolio of venture capital companies and is managed by
cu.1 outside investment adviser which is the general partner of each.”

« At his Senate Confirmation hearing, Judge Friedman also lists his
investments in the Walt Disney Company & Paramount
Communications Company, which includes Simon & Schuster Inc.
Judge Friedman has past relations with the Hollywood studios and
ASCAP.

During the hearing, Judge Friedman was asked: “Have you ever held a position
or played a role in a political campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your title and responsibilities.”
He responded to the Senate Judiciary questionnaire:

“In 1990 and again in 1992, 1 was involved in Eleanor Holmes Norton’s
campaign to become the District of Columbia’s Delegate to Congress. In 1990, I was
listed as one of the co-chairs of her campaign, and in 1992, I was one of the spensors
of a fundraiser for her among lawyers...”

o In 1996, Judge Friedman improperly presided over the case David Whitehead

v. John Deutch, 96cv420, which involved Delegate Eleanor Holmes Norton as
a material witness. Delegate Norton had been a defendant in refated matters.

For instance, Delegate Norton was named in the case, Whitehead v. Robert

M. Gates, & Eleanor Holmes Norton, et al., 92cv917; and later named in the
case Whitehead v. Woolsey, Norton, et al., 93cv1363-a. This occurred in the
Eastern District of Virginia.

In 1996, I met with President William Jefferson Clinton’s personal attorney Robert S.

Bennett for legal representation in the cases David Whitehead v. Paramount Pictures

Corporation, Inc., et al. 96ca7386, in the Superior Court for the District of Columbiza; and
Whitehead v. Paramount Pictures Inc., et al., 96-7212 in the United States Court of
Appeals for the District of Columbia Circuit.

President Clinton’s legal representatives, Williams and Connolly, entered their

appearance with O’Melveny & Myers law firm and removed the case Whitehead v.

Paramount Pictures Corporation, Simon and Schuster, Time Warner. Warner Bros, Walt
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Disney, et al.;:no. 96ca7386 to the federal court. Noting that President Clinton gave a
Presidential appointment to a Partner of the law firm O"Melveny & Myers.
On October 17, 1996, attorney Robert S. Bennett sent me a letter declining to

represent my interest in the cases pending in Whitehead v. Paramount Pictures Corp., et

al.. no. 96cv2436 and in Whitehead v. Paramount Pictures Corp,, ¢t al., no. 96-7212

before the Court of Appeals. Noting that Circuit Judge David Sentelle ruled on the
matter when he was president of a legal foundation named after Edward Bennett
Williams of Williams and Connolly. Further, in the late 1980s, attorney Bennett and
Judge Friedman co-edited a paper for the American Bar Association.

Judge Sentelle was on the panel in Whitehead v. Paramount Pictures Corporation

Inc., 96-7212, affirming the rulings of Judge Aubrey Robinson in Whitehead v.

Paramount Pictures Corporation Inc., et al.. 96cv1616.

On November 6. 1996, the Calendar Committee chaired by Judge Royce
Lamberth assigned the second related case Whitehead v. Paramount Pictures

Corporation, Inc. Simon & Schuster Inc., Time Warner, Walt Disney, Warner

Bros., et al., no. 96cv2438, to Judge Paul L. Friedman.
In 1992, Judge Lamberth had previously barred me from his courtroom in

criminal case United States v, Clair E. George. The public trial was on Iran/Contra.

Judge Friedman was a Government investigator on Iran/Contra.
Judge Lamberth should have recused himself from the Calendar Committee’s

assignment of my cases to Judge Friedman (96cv420 Whitehead v. Deutch and

96cv2436 Whitehead v. Paramount Pictures Corp. Inc.).
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Judge Lamberth did recuse himself from the case Whitehead v. Robert Gates &

Eleanor Holmes Norton. 92¢v917, which involved my intellectual property. My CIA
book. entitled “Brains. Sex, & Racism In the CIA and the Escape™ discussed the 1990
political campaign of Delegate Norton. which involved Judge Friedman as co-chair of her
campaign. Therefore, Judge Friedman should have recused himself from the case
Whitehead v. Deutch, 96¢v420, which involved Delegate Norton as a material witness.

o In 1996, the Calendar Committee chaired by Judge Lamberth assigned Judge

Friedman the case Whitehead v. Deutch, 96¢v420, involving Delegate Norton.

Noting that Judge Lamberth recused himsetf from the related case Whitehead v. Gates.
& Eleanor Norton 92cv917, naming Délegate Norton as a defendant.

The case, Whitehead v. Gates & Eleanor Norton, 92cv917, was assigned to Judge

Norma Holloway Johnson.

In 1993, Judge Johnson dismissed the case, Whitehead v. Gates, & Eleanor

Norton, 92cv917, granting summary judgment on a false CIA affidavit. Judge Johnson
denied discovery. The Government did not answer the complaint filed in the case,
pursuant to rule 7. The matter concerning the CIA’s false affidavit filed in the case,
Whitehead v. Robert Gates, & Eleanor Holmes Norton, no. 92¢v917, is currently pending
before the court. Noting that Congressional Howard Coble cited Judge Johnson for
allegedly violating the district court’s random computer case selection process, which led
to the district court changing its policy.

o In March 1997 and June 1997, Judge Friedman issued dismissal rulings in the

related case Whitehead v. Deutch, 96¢v420, which involved Delegate Norton

as a material witness. Noting that in February 1997, Judge Friedman obtained
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my CIA book. which discussed the 1990 campaign of Delegate Norton, from
Williams and Connolly and other defendants in related case Whitehead v.

Paramount Pictures Corporation, et al, 96¢cv2436.

On November 22, 1996, Judge Friedman issued a memorandum order denying the
defendants motion to dismiss, but gave Williams and Connolly and other defendants legal
advice to move for summary judgment. Judge Friedman, as Judge Johnson in related
case Whitehead v. Robert Gates, & Eleanor Holmes Norton, 92¢v917, denied discovery.
Judge Friedman did not order defendants to file answers to my complaint, pursuant to
rule 7.

In addition, Judge Friedman barred me from filing papers in the case Whitehead

v. Paramount Pictures Corp. Inc., 96cv2436. and in related case, Whitehead v. Deutch,

96cv420.

Williams and Connolly filed Paramount Pictures motion for summary judgment
in February 1997, attachment of my CIA book. Therefore. Judge Friedman had
possession of my CIA book. Judge Friedman learned about my political views of
Delegate Norton’s 1990 campaign, which he co-chaired. Judge Friedman read my book
according to his June 30, 1999 dismissal order in Whitehead v. Paramount Pictures
Corporation Inc., et al., 96cv2436.

e Judge Friedman failed to disclose his past relationship with his employer
Eleanor Holmes Norton, and his financial and legal relationship with White
and Case and others, pursuant to Canon 3E CMT (1990) “Disclosure is

necessary prerequisite to a waiver of disqualification.”
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Further, Judge Friedman failed to recuse himself from the case 96cv420
Whitehead v: Deutch, which involved Delegate Norton as a material witness. Judge
Friedman’s participation on the case, 96cv420 Whitehead v. Deutch, gave an appearance
of partiality and bias, if not actual bias. Delegate Norton supported his judgeship.
Therefore, recusal was necessary and should have been required of the court.

In related cases which included the matter of Whitehead v. Paramount Pictures

Corporation, Simon & Schuster, Time Warner, Warner Bros., and Walt Disney, et

al., no. 96cv2436, Judge Friedman had a direct conflict of interest involving his financial
arrangements with the law firm White and Case and Wallpark investors of White and
Case and their spouses.

For instance, in 1998 & 1999, White and Case was involved in a Department of
Justice deal with Simon and Schuster and publishers Houghton Mifflin. during the time
when Judge Friedman presided over my claims against Simon and Schuster.

As stated, White and Case also represents MGM film Studio. Judge Friedman
imprqperly dismissed the case Whitehead v. MGM Inc., et al., no. 98cv256.

o  White and Case represents Time Warner and Home Box Office. Judge

Friedman improperly dismissed the case Whitehead v. Time Wamer Inc., et al

98¢v257; and Whitehead v. Dreamwork Pictures and Home Box Office, etal.,

98¢v1917. Noting that Dreamwork Pictures received a billion dollar loan from
Chemical Bank. White and Case represents Chemical Bank. As stated Judge
Friedman receives a pension and other financial arrangements from White and

Case.
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. Juglge Friedman is a personal friend of Carol Lamm of White and Case, who
received a Presidential appointment from President Clinton. Attorney Lamm
represents the country of Indonesia. which involves the LIPPO affair and
James Riady. Most recently, Indonesia had internal riots concerning the US
military action in Afghanistan — relating to the September 1 1. 2001 attack on
America. ( See attachments on Riady).

«  On November 8, 1999, Judge Friedman dismissed the case Whitehead v.
William Jefferson Clinton, Unnamed Georgetown University, et al. no.
99¢v2891. Noting that Judge Friedman taught at Georgetown University.

o Judge Friedman dismissed the case Whitehead v. Carroll & Graf Publishers
Inc., et al., 98cv202, which involved the assassination of President Kennedy.
President Clinton’s personal attorney Robert S. Bennett represents the
Abraham Zapruder family on the famous Kennedy assassination tape. Noting
that Judge Friedman and attorney Bennett co-edit an ABA paper in the late
1980s.

o Judge Friedman dismissed the case Whitehead v. New Line Cinema Ing.
Time Warner, et al. no. 98cvi231, which involves my graduate college
paper at Howard University. My college paper, entitled “International
Law Regarding the Use of Force and Collective Security A Comparative
Analysis of the Korean and Persian Gulf Wars” suggests that former
President George H.W. Bush created the Gulf War to divert attention from
the Savings and Loan scandal, which involved his son Neil Bush. ( See

attached letter to Benjamin Zinkin of New Line Cinema dated March 10,
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- 1998.) Noting that White and Case represented President George W. Bush
in the Florida presidential election 2000 controversy. Also see Presidential

candidate Ross Perot’s third debate remarks on US Ambassador April

Glaspie to [raq before Saddam invaded Kuwait. (Also see attachment of

attorney Beth Walker’s supplemental brief in Whitehead v. H. Patrick
Swygert & Howard University, nos. 99cv1345 & 99-cv1725 in District of
Columbia Court of Appeals.).

¢ Judge Friedman dismissed the case, Whitehead v. Columbia Pictures Inc.,
98¢cv1882; and Whitehead v. Columbia Pictures Industries Inc, Time

Warmner. Dreamwork Pictures, Walt Disney. Warner Bros, Paramount

Pictures. et al., no. 98cv2938. Noting that White and Case represents
Columbia Pictures & Sony, Time Warner, Warner Bros. HBO, and
ASCAP. (Also see Chemical Bank 1 Billion dolfar loan to Dreamwork
Pictures. White and Case represents Chemical Bank.).

o Judge Friedman dismissed the case Whitehead v. Warner Bros. Time

Warmer, et al., 97cv752. White and Case represents Time Warner Inc. and
Home Box Office of Warner Bros.

o In 1999, during the pendency of my appeals, Circuit Judge Judith Rogers
gave a $250.00 gift to Judge Friedman. ~Judge Rogers, a Clinton
appointee presided over panels of my appeals involving Judge Friedman.

As a lawyer, Judge Rogers represented a client named Steve A. Friedman. It’s

unclear at this time whether attorney Steve A. Friedman is related with Judge Friedman.
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o Both Judges Rogers and Friedman clerked for Judge Aubrey Robinson.
Judge Robinson, as stated earlier, dismissed the case, Whitehead v.

Paramount Pictures Corporation, [ne, no. 96¢v1616. Moreover, Judge

Robinson dismissed my aunt’s case Linda J. Smith in the matter of Smith

v. Barry. 96cv1006. Noting that CIA records alleged that Ms. Smith

threatened the CIA due to racial harassment of me, her nephew. Judges
Robinson. Lamberth and Friedman were involved with Iran/Contra.
In short, Judge Friedman dismissed my 11 civil lawsuits without answers to the
complaints, in violation of Rule 7, and without discovery.

« Judge Friedman received all of my 11 civil lawsuits without the random
computer selection of case process, which relates to Congressman Coble’s
inquiry of the Chief judge Norma Holloway Johnson’s alleged violations,
improperly channeling cases to Clinton appointees.

e On February 7, 2001, Judge Friedman filed a statement in case

Whitehead v. Columbia Pictures Industries Inc., et al., no. 98cv2938,

which stated the following:

«__. The undersigned has reviewed all of his financial disclosure forms since 1994
when he was appointed to the Court. A review of those filings reflects that the stock he
previously owned in Paramount Communications was sold in 1993, before the
undersigned was nominated to be a judge of this Court. The stock he owned in the Walt
Disney Company was sold on August 30, 1994 and on January 10, 1995. The proceeds
from these sales were invested in mutual funds. To his knowledge, the undersigned has

never owned stock in Columbia Pictures Industries or any related entity. He has invested
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in the Columbia Futures Fund which, to the knowledge of the undersigned. has nothing
whatsoever to do with Columbia Pictures...”
s To the contrary, Judge Friedman lists his Paramount Communication stock
to the Congress in 1994; however, his statement filed with the court states
that he sold his Paramount Pictures stock in 1993. See attached Statement

of Judge Friedman dated Feb. 7, 2001.

e Further. Judge Friedman failed to mention that White and Case represent
Columbia Pictures and Sony. Judge Friedman receives money from White
and Case and Wallpark Investors, which represents Sony.
Attorney Beth A. Walker and I filed misconduct complaints against several
judges, which included Judges Lamberth, Friedman and Johnson.
Judge Colleen Kotlar-Kotelly improperly participated on the Judicial Council,
when her husband John Koteily, a General Pariner in the law firm Dickstein Shapiro

Morin and Oshinsky, which is counsel of record in the case, Whitehead v. CBS/Viacom

Inc., etal, Olevl192.

Attorney Paul Taskier of Dickstein Shapiro Morin and Oshinsky is opposing
counsel in the case Whitehead v. CBS/ Viacom Inc., 01cv1192.

Judge Kotelly shouid not have presided over the judicial misconduct matter due
to the fact that both Dickstein Shapiro Morin and Oshinsky and White and Case represent

Viacom Inc., and her husband John Kotelly work for Dickstein Shapiro Morin Oshinsky.
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Circuit Judge Judith Rogers should not have presided on the Judicial Council
invoiving misconduct complaint filed against Judge Friedman due to the fact she gave
him a $250.00 gift during the pendency of my appeals. Judge Rogers also participated on
panels involving my appeals of the rulings of Judge Friedman.

Attorney Walker's misconduct complaint to the Judicial Council stated: *...Such
prejudicial conduct includes the use of the trial judge’s office to obtain special treatment
for his friends and former partners. The trial judge should never had considered hearing
the case of David Whitehead when a material witness to the dissemination of his book on
the CIA included Del. Holmes Norton. The trial judge managed her campaign. The trial
judge’s actions in the Criminal cases of LIPPO employees and the David Whitehead
cases brings his judicial office into disrepute. See Hasting v. Judicial Conf. Of the U.S,,
829 F. 2d 91, 106 (D.C. Cir. 1987). The trial judge’s conduct falls directly inside the
misconduct targeted by rule 4 ¢ (1) D.C. Cir. Jud. Misconduet.”

Attorney Walker's misconduct complaint concluded: “The trial judge lied to
Congress when he stated to during confirmation hearings that he would not hear cases
involving clients of his law firm [White and Case].... “His financial statements reveal
financiai conflicts and should be scrutinized to ensure they are in accord with 28 U.S.C

455 and of Advisory Opinion No. 57. The Council should investigate if in fact the trial

judge was engaged in the practice of law from the bench, which amounts to high crime
and misdemeanor, and any other areas of criminal stature violations. This review of the
judge’s actions will help promote public confidence in our judicial system of

government...”
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In sum, based on the above statement. I believe that the statutes 28 U.S.C 455,
144 and 372 shoutd be changed. There were massive Canon violations involved in my
civil cases in the district court and court of appeals. Further. it is my opinion that Judge
Friedman and other judges of the court rulings in my cases were false. See attached

letters from Dr. Barry Casey. and Samuel Yette.

I have filed a federal election complaint stating that Judge Friedman and other
judges’ rulings involved in this matter were political and economic contributions to the
Democratic National Committee, Clinton/Gore, White and Case, Judge Friedman and
others. (See attached letter from Federal Election Commission dated October 16, 2001).
(Also see Chart of Attorney Beth Walker, which states that the President Clinton used the
Central Intelligence Agency for DNC 1996 campaign finance fundraising operations).

1 believe that the Congress of the United States should investigate this matter. or
in the alternative order a judicial review of the misconduct complaints filed by Ms.
Watker and me. Clearly, the Judicial Council was contaminated. Judge Friedman and his

colleagues are not above American laws, which were created by the Congress.

Respectfully,

David L. Whitehead

Woiary Funilc

iy Commission Expires September 14,2005

Cc FEC

Cc Beth Walker, Esq. Notary
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FEDERAL ELECTION COMMISSION
Washington, DC 204863

October 16, 2001

David Louis Whitehead
1101 Westfield Drive
Oxon Hill, MD 20745

Dear Mr. Whitehead -

This [etter acknowiedges receipt of your complaint on October 9, 2001, alleging possible
violations of the Federal Election Campaign Act of 1971, as amended. The respondent(s) will be
notified of this complaint within five business days.

You wili be notified as soon as the Federa! Election Commission takes final action on your
complaint. Should you receive any additional information in this matter, please forward it to the
Office of the General Counsel. Such information must be notarized and sworn to in the same
manner as the original complaint. We have numbered this matter MUR 5237. Please refer to this
number in all future communications. For your information, we have attached a brief description of
the Commission's procedures for handling complaints.

incercly, ;
J % o \(/
6;65. JO!’(!%7

Supervisory Attorney
Central Enforcement Docket
Enclosure
Procedures
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DISTRICT OF COLUMBIA COURT OF APPEALS

Nos. 99 CV-1345 and 99 CV 1725

DAVID WHITEHEAD,
Appellant,
A%

DISTRICT 67 o5

COURT oF 4o LEU'ngm

H. Patrick Swygert, ET AL,
PEA

Appeliees.

SUPPLEMENTAL BRIEF

ANALYSIS:

Plaintiff Claims that Defendants, Howard University breached its contract with Plaintiff’
by deciding not to allow him to enter their PHD program and imposing on him a

higher standard than they imposed on other applicants that year, and imposing a biased
review panel on him. Mr. Whitehead  claimed in the past that the University was
negligent in failing to award him his weil-earned Master’s Degree from the same
institution, The prior lawsuit regarding the failure of Howard to grant his Master’s
Degree in the same department, political science, was settled while the case was on
appeal. Plaintiff asserts that he did in fact comply with all of the University’s procedures.

Plaintiff has alleged causes of action for tort, discrimination, and contract claims.
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Secondly, Plaintiff has adduced facts to show that Defendant breached a legally imposed
duty to him.

THE CONTRACTUAL RELATIONSHIP BETWEEN DEFENDANT AND
PLAINTIFF WAS BINDING

The relationship between an educational institution and its students are contractual in
nature as stated in Baach v. George Washington University, 370 A.2d 1364, 1366 (D.C.
1977). Baach holds that the elements of a contract are offer, acceptance and
consideration. Plaintiff's enrollment in Howard University is an act of acceptance of the
Defendant’s offer and his subsequent tuition is the consideration, therefore, all of the

elements of a binding contract are present.

DEFENDANT’S DECISION NOT TO ADMIT PLAINTIFF INTO THEIR PHD
PROGRAM:

Ms. Whitehead contends that the University breached its contract with him by failing to

follow the procedures in the Rules and Regulations and the Bultetin: - Praitmtiff Sontends ~- T

that he has met the requirements of the admission process and was unfairly denied
admission because of his earlier suit against the school, and a bias against him as a
former CIA employee who had brought one of the first discrimination cases ever against
that intelligence agency. The Defendants admitted during the discovery process that they
do indeed have contracts with the CIA and that there were students admitted to the
program with lower qualifications that the Plaintiff. Howard University, the defendant
had the burden of proving that there were no genuine issues of material fact in dispute.
Mr. Whitehead’s claims that he was unfairly denied admission to the program based on
extra-academic issues is supported by factual and legal support.

During this time period Mr. Whitehead was properly enrolled at Howard, thus there was a

contractual relationship between Howard and Plaintiff. The University owed Plaintiff
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duty to assist him in his academic pursuits during this period. Howard had an obligation

to assist the Plaintiff in an unbiased manner before the PHD selection panel.

The unrebutted record in the instant case supports a finding that the Defendant did not
adhere to University policies set forth in the Rules and Regulations and Bulletin, which
form the basis of the Defendant’s contractual relationship with Plaintiff. Furthermore,
although Courts are reluctant to engage in judicial review of an educational institution’s
academic decisions as stated in Univ. of Mich. V. Ewing, 474 U.S. 214, 225 (1983).
Courts will and should overturn academic decision when it is such a substantial departure
from accepted academic norms as to demonstrate that the person or committee

responsible did not actually exercise professional judgment.

THE LAW OF THE CASE DOCTRINE

The term “law of the case” designates the principle that the legal questions thus
determined by the Court will not be differently determined on a subsequent review of the
same case issue. It is also sometimes used more broadly to indicate the principal that a
decision of the Court, unless properly set aside, is controlling at all subsequent stages of
the litigation. The doctrine applies in criminal as well as civil cases and comprehends
things decided by necessary implication as well as those decided explicitly. Paulv. U.S.
734 F 2d 1064 (1984 CAS Tex).

The law of the case is a discretionary doctrine which does not constitute a limitation of
the court’s power but merely expresses the general practice of refusing to reopen which
as been decided. Judges of coordinate jurisdiction are not bound by each other’s rulings,
but are free to disregard them if they choose. The only limitation placed upon a trial
judge’s decision to disregard a previous ruling by a judge of coordinate jurisdiction is that
prejudice not ensure to the party seeking the benefit of the doctrine. United States v.
Birney 686 F 2d 102 (CA2 NY, 1982).
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The law of the case doctrine holds that when a court decides upon a rule of law, that
decision should generally control the same issues throughout the subsequent stages in the
same case. Arizona v. California 460 U.S. 615, 103 S. Ct. 1382 (1983). Itis based on
the sound salutary policy of judicial finality that all litigation should come to an end.

This is a prudential doctrine, it guides and influences the Court’s exercise of discretion,

but it does not limit the court’s jurisdiction or power.

In the Whitehead matter before the Court, the Plaintiff was severely prejudiced when the
trial judge failed to honor the law of the case as spelled out in her order dated May 25,
1999 which clearly indicated a balance between what the Plaintiff and Defendant at the
pre-trial stage would be able to file with the consent of the court. Plaintiff would be able
to file his Amended Complaint and the défendant would be able to file a Motion for
Summary Judgment, on or before June 30,1999 which I may add was not even filed ina
timely manner. It is questionable if Plaintiff was indeed entitled to his default judgment
after their previously late filed responsive pleading. It is doubtful that the Office of Court
Clerk wrongfully returned defendant’s responsive pleading.

SUMMARY JUDGEMENT — ABUSE OF DISCRETION

In dlden v. Georgetown University, 734 A 2d 1103, 1109 (D.C. 1999) the Court held that
in cases involving academic dismissal, educational institutions are entitled to summary
Judgment unless the Plaintiff can provide some evidence from which a fact finder “could
reasonably conclude that there was no rational basis for the decision or that it was
motivated by bad faith or ill wili unrelated to academic performance. Plaintiff has

presented to the Court evidence that the decision by the Defendant to deny him admission

to its PHD program was motivated by bad faith and ill will unrelated to academic
performance. It was retaliatory for his prior suit at the Master’s levei and tied to his
earlier discrimination suit against the CIA which the University admitted to have signed

contracts. Moreover, the nature of the Plaintiff’s writing were critical of past actions of
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the CIA. HisMaster’s thesis alone was explosive and fraught with dangerous political
overtones for the Administration in office at the time. Example: His non-these option
paper was entitled: * International Law Regarding the Use of Force and Collective
Security, a Comparative Analysis of the Korean and Persian Gulf Wars”. Basically a

“wag the dog” premise, before the movie came out.

In Summary Judgment Cases, the Appeals Court must conduct an independent review of
the record limited to consideration of whether the trial court conducted an adequate
review of the record. The Court will review sua sponte a trial court’s failure to raise an
actual issue only when the Court finds that the trial court should have reasonably
recognized that the non-moving party in some way disputed the pertinent issue. Williams
v. Gerstenfeld, 514 A.2d 1174 (D.C. 1986). Generally, matter not properly preserved to a
trial court will not be resolved on appeal: The standard of review on appeal is the same as
the trial court’s standard. In the instant case, the Plaintiff gave the Court adequate

grounds and pertinent issues that should reasonable have been preserved for a jury.

To the contrary the record reflects that Howard University has not refuted the Plaintiff's
claims of bias, bad faith afid ill will unréfated to academic performance. “The party:
moving for summary judgment in the instant case did not meet their burden of
establishing that there was no genuine issue of material fact. Mr. Whitehead, the non-
movant presented concrete evidence that genuine issues of material fact existed for
resolution of the trier of fact. Biasv. Advantage Intern, Inc. 905 F 2d 1558 (D.C, Cir.
1990); United Mine Workers of American 1974 Pension v. Pittston Co., 984 F 2d 469
(D.C. Cir. 1993). Plaintiff has met his burden of demonstrating that there are many
disputed genuine issues of material fact that undermine Defendant’s entitlement to
judgement as a matter of law. Accordingly, Defendant’s late motion for summary

judgement, which was granted by the trial court, should be overturned on appeal.

Summary judgment is an extreme remedy which is appropriate only when there are no
material facts in issue and when it is clear that the moving party is entitled to judgment as
a matter of law. Willis v. Cheek, 387 A2d 716 App. D.C. (1978). Moreover, summary
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Jjudgment ma)'l.'Be granted in an action if the pleadings, depositions, answers to
interrogatories and admissions on file, together with affidavits show that there is no
genuine issue as to any material fact that the moving party is entitled to a judgment as a
matter of law. Nader v. de Toledano. 408 A 2d 31 (D.C. App. 1979). Summary
judgment should be granted sparingly in cases involving motive or intent; therefore,
when the Motion for Summary Judgment is based solely on the testimony of an interested
party and knowledge of the basis for that testimony is largely in the hands of the witness,
summary judgment ordinarily should not be granted. Richardson v. District of Columbia
522 A2d 1295 (D.C. App. 1987). Inthe instant case before the Court, the basis of the
ruling in favor of Summary Judgment for the Defendant was based upon the affidavit of
an interested party, the University President; therefore, summary judgment should not

have been granted.

PRO SE LITIGANT

The district Court has an obligation to insure that a pro se litigant is given fiir and
meaningful consideration of all claims presented: In're Schultz Mfg. ‘And Fabricating Co.;
Inc. 110 B.R. 384 ( N.D. Ind. 1990) . Rigor in examination of such claims and Motions is
inappropriate. Pro se Litigants must be held to less stringent standards than pleadings
drafted by lawyers. Federal National Mortgage Assoc v. Cobb 738 F. Supp.1220 (N.D.
1990) Generally, whether complaints have been filed by attorneys or lawyers, courts
should give reasonably tolerant reading to complaints. Where complaint is aimost barren
of facts but liberai reading of complaint indicates that it contains claims of general

category, claimant is entitled to at least try and prove his claim.

NEGLIGENCE - TORT CLAIM

The Plaintiff in his tort action alleging negligence by the Defendant bore the burden of

proof on three issues.
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(1) The apislicable standard of care
(2) The deviation by the defendant from that standard of care and

(3) A causal relationship between that deviation and the plaintiff’s injury:

By failing to provide him with a proper selection panel the University breached its duty
Plaintiff has identified a legal duty owed to him by the University. Mr. Whitehead
demonstrated an independent legal duty of defendant, which emanated from'his separate
breach of contract claim. Plaintiff asserts that defendants tortuously interfered with his
contract.  Assuming defendants “interfered with Mr. Whitehead’s contract with the
University, they acted as agents of the University. In Van Allen v. Bell Atlantic, 921 F.
Supp. 830 (D.C. 1996), the court affirmed that a tortuous interference claim must involve
intentional procurement of the breach. In Raskauskas v Temple Realty Co., 589 A.2d 17
(D.C. 1991) the Court stated that a plaintiff may successfully claim tortuous interference
with a contract by a party to the contract when there are multiple parties to the contract,

as in the instant case.

CONCLUSION

For the aforementioned reasons, Plaintiff has satisfied that it is entitled to a reversal

of the Summary Judgment ruling by the trial judge as a matter of law with respect to

Plaintiff's claims. Where the matter under review requires invocation or declaration
of a fact-free general principle of law the appellate court will designate the issue as a
question of law, and review the matter “de novo”. “De novo” review empowers the
appellate court based on an original appraisal of the record, to reach a different result
from the trial court withour deference to that court’s findings. Davis v. United States
564 A.2d 31-36 (D.C. 1989) (en banc).
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Some issues in the instant case present “mixed questions of law and fact”calling for
the consideration of analyticat and functional factors in selecting a proper standard of

review.

Respectfully submitted,

Beth Walker, Bar 956730
Counsel for Appellant — David Whitehead

Certificate of Service.

I hereby certify that on September 26, 2001 I caused the foregoing Supplemental
Brief for Appellant to be served by first-class mail postage prepaid upon the

following:

Daniel I. Prywes, Esq.
O’Kelly E. McWilliams, Esq
600 14" St. N.W. Suite 500
Washington, D.C. 20005

Philip A. Latimore ITI, Esq.
2400 6" St. N.W. Suite 321
Washington, D.C. ~ 20059

S A/\)W 4],{7/&,/()/

Beth Ann Walker Date:



206

Riady Will
Admit Illegal
Donations

Plea Deal Provides
Fine, No Jail Term

[-l2-01, R

By Susan ScEMIDT
Washington Post Staff Writer

Indonesian banking mag'naf:
James Riady has agreed to plead
guilty to conspiring to illegally fun-
nel foreign funds to the campaigns
of President Clintoa-and other
US. politicians, federal prosecu-
tors said ypsterday. Riady
agreed to pay’a record $8.6 millio
fine for the election law violatio
but will receive nojail time under&
deal with prosecutors.

Riady is a principal in the fami-
ly-ovned Lippo Group, a financial
semces conglomerate whose cam-
paign¥argess has been scrutinized
for three years by Congress and
the Justice Department’s ‘cam-
paign fipance task force. Docu-
ments filed by prosecutors yestef~
day in Los Angeles lay out in detail
how Riady and John Huang, a for-
mer Lippo employee in the United
States, moved hundreds of thou-
sands of dollars from Lippo-owned
firms abroad into political cam-
paigns here. Riady is to appear in
court in Los Angeles on Tuesday
for sentencing; Huang pleaded
guilty to similar charges in 1999.

Riady has admitted he and
Huang provided money to political
campaigns to influence American
politicians on matters of interest
to Lippo, including gaining normal
trade status for China, open-trade

See RIADY, 44, Col. |



207

Riady Fined $8.6 Million
For Campaign Violations
Guilty Plea Leads toaRecordPenaIty

Associgted Press

LOS ANGELES, March 19—In-
donesian businessman James Riady
‘ pleaded guilty to campaign finance

violations today and agreed to pay
the US. govermment a record $8.6
miflion in fines for using foreign cor-
porate funds to back Bill Clinton’s
1992 presidential campaign.

US. District Judge Consuelo
Marshall accepted the plea from
Riady, a key figure in the Demo-
cratic campaign finance scandal. As-
sistant US. Attorney Daniel
O'Brien said the fine was appropri-
ate to the case.

“The fines to be paid by Mr. Ria-
dy are the largest in the history of
the United States,” O'Brien said.

He said Riady is worth about $20
million, and that the fines represent
about 45 percent of his net worth.

Riady, a member of the family
that runs the Indonesia-based global
conglomerate Lippo Group, had
been described as a billionaire.

Marshall said that since case ne-
gotiations began, Riady’s firm, Lip-
poBank, merged into another bank
and ceased to exist. The judge
raised questions about how the
fines would be paid and whether
they would come from Riady’s own
money or other entities.

O'Brien said the fines would be

paid in four instaflmen

with more than $2 millio
tobepazdtomght.ﬂes&rdheumﬁ
not police where the money will
come from. Riady’s he
has indicated the fines will be paid
from his own money.

Foreign campaign contrbutions
are illegal under U.S. law. con-
tributions were funneled
Hong Kong bank accounts and i

po entities overseas, the govern
ment has said.

The judge asked Riady if he un-
derstood that what he had done was
illegal.

*T was not familiar with these
rules and regulations,” Riady said.
“But I had a general sense that if you
contributed, it should be your own
money.”

He a!so said he knew his cob
league, John Huang, was reim-
bursing other people to make con-
tributions to the Democrats.

The judge then asked if Riady re-
alized he was providing the money
in the form of bonuses to Huang to
violate campaign finance laws.

“Y&,ymxrhonor——notnecessan-
ly personally, but the companies I
worked for,” he said.

Huang earlier pleaded guilty to
campaign finance violations and has
been cooperating with the govern-

‘ment since August 1999.
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Cottage Books
Reply: P.O. BOX 2071, SILVER SPRING, MD 20902 301-649-5123

sceraber 13, 19099

Mr. David Whitchead
1101 Westfield Drive
Oxon Hill, MD 20745

Dear Mr. Whitehead:

As requested, I have perused selected lines and segments from your novel, “Brains, Ses &
Racism in the CIA." and compared them with selected lines trom the book and mowe.
“Mission Impossible.” 1 have observed an astonishing number milar simzations.
character names and lines of dialogue that occur in them.

~amuel FoYene

Publisher
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e
LR
CoLUMBIA UNION COLLEGE

Gateway 10 Service

November 26, 199¢

David L. Whitehead
1101 Westfieid Dr.
Oxon Hill, MD 28745

Dear David,

[ have carefully examined the document Exhibit A in the case David L. Whitehead v.
Paramount Pictures Corporation Inc., et al.. (Case No. 96CV1677) and find substantial
similarities between the novel and film Mission Impossible and your book, Brains,
Sex, and Racism in the CIA and the Escape, particularly secticns 1 and It of the
document. 1 find partial similarities in sections I, 1V, and V., and sufficient evidence
of striking similarities in section V1, Misc. Il to warrant further investigation.

Based on this evidence, | would support your claim in this case.

Sincerely,

Chair, Communication
Columbia Union College

7600 Flower Avenue, Takoma Park. Maryland, 20912-7796, 301/891-4000, FAX J01/270-1618. hitp:/www.cuc.edu/
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Barry L. Casey, Ph.D.
7902 Long Branch Pkwy.
Takoma Park, MD 20912

May 23, 2001

To Whom it May Concern:

I find substantial similarity between the film Mission Impossible and Mr. David
Whitehead’s autobiographical book, Srains, Sex and Rucism in the CIA and The Lscape..
There is similarity between the main characters and their actions, similarity in plot,
development of the storyline, and dramatization. There also appears to be similarity in
phrasing, word choices within parallel scenes, and the development of the action from
scene to scene.

Sincerely,
Bamy L. C:;ZY, PhAD.QA?
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DAVID L. WHITEHEAD
1101 Westfield Drive
Oxon Hill, MD 20745

301-567-8262

March 10, 1998

Mr. Berjamin Zinkin
New Line Cinema Corporation
888 Seventh Avenue
New York, NY 10106

RE: Wag The Dog and College Thesis Paper on Korean and Gulf Wars
Dear Mr. Zinkin:

This letter follows my mailing of February 21, 1998 of my Masters
Thesis submitted in 1991 and successfully defended in 1993 for a
Masters Degree from Howard University.

One of the main themes in my thesis entitled "International Law
Regarding The Use Of Force And Collective Security: A Comparative
Analysis Of The Korean and Persian Gulf Wars" was that President
George Bush created the Gulf War as a political diversion to take
attention away from political and personal problems, including the
savings and loan crisis in which his son Neil Bush was implicated;
his veto of the 1990 civil rights bill; and the Iran-Contra scandal.

The film, Wag The Dog's main theme is about a U.S. President who
created a war in the Persian Gulf in order to divert attention away
from his personal problem (sex). My thesis pre-dates both the
novel on which the film is purportedly based and the film itself.
It is my understanding that Dick Parson of Time Warner is a Trustee
on the Howard University Board of Trustees, and that his company
has had contractual arrangements in the telecommunications area
with the University, .

In 1992 I circulated my thesis to New York and Boston publishing
houses, and entered into a publishing contract with Vantage Press
on November 10, 1992. The manuscript was held until such time as
I could come up with $7,000. It has not been returned, which is
also the case with the other publishing houses.

It is my belijef that there has been a copyright infringement of
the expression of my ideas in my thesis by New Line Cinema's
producers and writers of Wag The Dog. Therefore, I have submitted
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-2-

to Judge Deborah K. Chasanow of the U.S. District Court for the
District of Maryland a request for permission to sue Time Warner,
Inc. and New Line Cinema Cordporation for copyright infringement.
To avoid this litigation, I am demanding Two Hundred and Seventy-
Five Thouand Dollars ($275,000) as compensation for the use of
my intellectual property as stated above.

I look forward to your prompt and immediate reply to this

communication.
Sincerely, R !

David L. Whitehead

ce: Ginny Martino



213

TESTIMONY OF ATTORNEY BETH ANN WALKER

House Judiciary Subcommittee on Courts, Internet and Intellectual Propernty
Hearings on the Statutes that Govern Judicial Disqualification and Recusal

Qctober 25, 20001

Mr. Chairman, and distinguished Members of the Subcommittee:

It is indeed an honor and privilege to be able to appear before you today on a matter of
utmost importance to me, and my client, Mr. David Whitehead. As a former staffer on
the Hill, I would like to compliment the Chairman on his professional staff members, Mr.
Keith Ausbrook, Chris Katopis, and Melissa McDonald, for their open door policy for all
Americans and their diligence in trying to understand a very complex case. This has

never been a sound bite story. It is a murky, circuitous example of the perversion of our

curTent campaign finance system, which has invaded our judiciary branch of government

About a month ago, I heard the familiar voice of the famous actor, director, and social
activist, Robert Redford on T.V. He was asked by the interviewer about his role in the
famous movie, “All the President’s Men”, where he portrayed the famous investigative
reporter, Bob Woodward. He expressed what T had been thinking about for a long time.
According to Mr. Redford, Watergate probably would not occur in this day and age
because of the lack of independent newspapers. And, I would add that corporate control
of Hollywood studios; the same corporate ownership of television networks and
newspapers around the country would prevent 2 Watergate from being exposed to the
public in 2001. In fact, it was President Clinton who first coined the term “Hollyticking”
for his fundraising efforts in Hollywood, which proved to be so lucrative.

Several well-known reporters have informed me that they view my testimony today as
three notches below the Watergate scandal. However, they have not been able to print
the story unless there was an official governmental inquiry to justify it.  They informed

me that the people involved in this story are just “too powerful, too high up, and t00 well
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connected on both sides of the aisle” to warrant the risk of reprisals from their editorial

boards and supervisors.

Let us move forward on this matter and prove Robert Redford wrong. Let us try and
preserve the Rule of Law and an independent judiciary. Let’s assure the American
people that the integrity of our courts will be preserved no matter whose toes are stepped
on. Let the investigation and overhaul of our current system of disqualification of our

judges begin today with a new enthusiasm for justice at any cost.
BACKROUND ON THE MISCONDUCT CASE

About one year ago, I was approached by the Georgetown Law Clinic to assist Mr.
Whitehead with his cases. He had represented himself in some complex copyright cases
and was frustrated with the decisions of Judge Paul Friedman. Iinformed Mr. Whitehead
that I could not represent him, but I would try assisting him in finding the right Counsel
for his cases, and in the meantime to just “foliow the money trail because it will lead you
to where you want to go.” The big firms had to conflict out since he had sued many
Hollywood studios and the attorneys with a specialty in copyright were astronomical in
their fees for Mr. Whitehead. In March of 2001, I bumped into Mr. Whitehead in the
Court of Appeals and he literally begged me to review the financials of Judge Friedman
1o see if there were any conflicts, and informed me that he indeed followed my advice
and the money trail. I did not expect to find any problems and thought it would put my

client to rest. 1 admired his fortitude in trying to proceed without Counsel.

It is not easy to review the financials of judges. You have to make an appointment at the
John Marshall Building, and sign a form that the U.S. Marshall Service may have to
investigate you because you viewed these precious documents. This alone would be
intimidating to most attorneys. Also, most attomeys would not sign on to this endeavor

for fear of reprisals by judges on their other pending cases.
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RECOMMENDATION FOR REFORM:
Attorneys need to be protected from such fears. This process should be confidential.

Also, it is interesting to note (hat all the financials are coded and it would take an average
person a substantial investment of time to lean and decipher the alphabetical codes for
values, and type of assets. A Civilian Board of Review on Ethics should be designed for

inquiries as this initial level.

PROFESSSIONAL BACKROUND OF ATTORNEY WALKER

Since 1 have practiced law for over twenty years, [ am quite familiar with the
confirmation process and asset disclosure requirements. My background on the Hill
qualified me to decipher the judge’s financials very quickly. I served as Legislative
Assistant to the Hon. John Paul Hammerschmidt (R. Ark.) for almost ten years. Mr.
Hammerschmidt is famous as the only man to run a race against President Clinton and
win. I was with Cong. Hammershmidt when he won the race against Jim McDougal,
President Clinton’s buddy who went 1o jail on Whitewater. 1 will never forget following
that race Mr. Hammerschmidt stating, “ now 1 know what it is tike to take a six million
dollar bath in mud”. My understanding of Clinton’s Arkansas political ties goes back to
the 1970s.

Following that stint, I moved to the great state of Oklahoma, and practiced law with R.
Marc Nuttle who taught me everything you wanted to know about Campaign Finance but
were afraid to ask. Attorney Nuttle, former Deputy Dir. of the Republican Congressional
Campaign Committee, and Counsel to the Senatorial Election Comumittee is in my view

the premier attorney in the field of election law today.

My experience in the executive branch of government was under President Ronald
Reagan, where I served as Congressional Liaison Officer for the FAA and Legislative
Research Officer in the office of Secretary Elizabeth Dole. Lastly, my skills sransferred
into the Courtroom and I became 2 trial lawyer upon the birth of my daughter at the age
of 39, a much-needed sabbatical from politics and eighteen-hour days. 1have represented

hundreds of indigent defendants, juveniles and neglected children i the court system
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Therefore, my unique legal background in Legislative Law, Federal Election Law, and
Criminal Law made me ideally suited to unravel this intricate web of deception, high

fevel players and their varied interests served through judicial action and inaction. This
cumulative legal experience was needed to research and uncover the alleged scandal that
I am asking the Subcomumittee 10 investigate today, and to support our pending FEC
Complaint NO. 5237, which has been re-filled after our meetings with the FEC Counsels.
It has been perfected to meet the required contribution test. The commissioners will vote
on this FEC matter shortly, and can refer this matter to the Department of Justice.
Subpoena power is needed to get to the bottom of it. Randall D. Elliason, the chief of
Public Corruption and Government Fraud at the Justice Department has also been of

assistance and is aware of our evidence.
THE CASE FOR MISCONDUCT

The crux of Mr. Whitehead’s cases involved major Hollywood studios. What struck me
the most upon reviewing the financials were the Judge's continuing ties to his law firm,
White and Case. Simply put to the Subcommittee, a careful review of Judge Friedman’s
activities reveals that it is possible to state that the judge’s ties to his law firm of White
and Case were never truly severed. The defendants named by Plaintiff, Whitehead, were
very familiar to his law firm. The firm represented the defendants on numerous matters.

Judge Friedman was its executive partner, and was at the firm from 1979 to 1994

During his confirmation hearings he stated to the Congress that he would not take cases
that were related to clients of the faw firm. Did the judge lie to Congress? Although the
subject matter of Mr. ‘Whitehead’s cases may be different, it is complicated by the fact
that the judge still had a financial interest in his law firm, which made his disqualification
mandatory under the governing statute. Judge Friedman ruled on the Whitehead’s cases
for breach of contract against the CIA, which named Del. Homes Norton as a material
witness despite the fact that he was co-chair of her campaign and was introduced by her
to the Congress. Judge Friedman’s financia! ties to the firm of White and Case are not

attenuated and should not be minimized by an investigative body. He did not have the
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right to proceed to rule summarily on Mr. Whitehead’s arguments, denying discovery and
other avenues for him to prove his cases. Susmmary judgments are not encouraged in
copyright cases at all. The judge not only had his pension and capital contribution
accounts but astonishingly he reports on his financials that he is a General partner, with
other White and Case partners and former partners in Walpark Investors, an investment
general partnership which in tumn is a limited partner in three separate limited investment
partnerships in which he invested through Walpark., Qur research shows that Walpark

Investors have media related and client related investments. (Sony)

It appears to meet the “reasonable man test” required under the statute that the Judge still
has a financial interest in his law firm and its clients. He should not have considered
cases where the defendants are directly related to his law firm’s client base. The
Committee should note that even one share of stock is enough to disqualify a judge from
a case. The Judicial Conference of the Congress should carefully scrutinize the judge’s

stock portfolio during any further investigations.

The Subcommittee should note that under the present rules if you still have financial ties
to your law firm, you couldn’t hear cases involving those clients. As an attorney T was
familiar with White and Case’s client base. An average citizen, Of & pro s¢ litigant, like
Mr. Whitehead would have no way of making that connection. Ethically, T was obligated
as an officer of the court to bring (his matter to the court’s attention. 1 helped Mr.
Whitehead file his Original Misconduct Comptaint under the Statutes being reviewed
today. We received our docketing number in the mail in the same week we received out
rejection letter by the Chief Tudge. Interesting to note that within two months of the
filing of my Original Misconduct Complaint, both Norma Holloway Johnson, and Chief
Harry Edwards resigned from the Court.

The Original Misconduct Complaint against Judge Friedman must be viewed as ancillary
to the Complaint Against Chief Judge Norma Holloway for abandoning the random

selection process and funneling cases to Clinton appointed judges. It was reported that
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the Republican judges were the ones that leaked to the press that these “magnificent

seven” judges appointed by President Clinton were meeting in private.

The investigation of Chief Norma Holloway and the abandonment of random selection
were deficient on several fronts. The Second half, of that investigation which I am
seeking from the Judicial Conference will not happen unless there is a Congressional
recommendation for it to go forward from the Judiciary Committee, and other leaders in

the House and Senate.

HOW THE FIRST INVESTIGATION WAS DEFICIENT:

The First steps I took upon dissecting the financials of Judge Friedman was to read
Senator Thompson and Cong. Burrton’s hearing reports on abuses of the Campaign
Finance system. The Senate report quotes an FBI task Force, which was assigned to the
investigation. 1 called the four FBI agents. The first agent I called was Agent Roberta
Parker. I asked Ms. Parker, how in the world could that investigation be concluded
without knowing what I saw on Judge Friedman’s financials. She informed me that there
was no investigation of Judge Friedmar as part of their investigation. It stopped with
Chief Judge Norma Holloway Johnson. How does that make any sense to investigate the
judge assigning the cases and not whom the cases were assigned? T was basically

Jumbfounded that if they knew what I knew, why was my investigation necessary.

L informed her that I was representing an ex - CIA employee whose many {awsuits had
all ended up with Judge Friedman, and of my suspicions that Judge Friedman’s handiing
of the Hollywood cases was linked to campaign contributions to the DNC and
Presidential races. She informed me that she in fact wrote a memo to higher ups within
the Justice Department that they did uncover evidence of CIA involvement in campaign
fundraising, which was basically ignored. She stated that she wanted to meet with me in
private. Itold her that [ was worried about this new information and what to do with it.
She suggested that we meet in Annapolis the next day, May 10, 2001 for lunch at about 1
PM since she wouid be in town that day. My client was concerned and advised me to

have a friend at the meeting for verification. The meeting never occurred because that
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morning [ received cailbacks from the other FBI Task Force Members, including Mr.
Sheridan stating “Ms. Walker, what you are saying would not surprise us, but we cannot
comment on it at this time.” Around Noon, 1 received a very polite cail from Mr. Parker
canceling the meeting at my home inMd. She was based in Baltimore at the time, and 1
have never heard from her again. Senator Thompson’s Committee Report indicates 2
Chapter on concerns about CIA involvement in political affairs. Chapter 30 of his final
Report-105-167 covers CIA involvement with Roger Tamraz and other domestic
activities. We know the CIA cleared foreign spies, gave them top-secret clearances and
allowed them into the White House and used these men for fundraising purposes in
various modes. See Senate Report of Senator Thompson, House Reports of Cong.
Burton. As maiter of fact Cong. Burton wasin a showdown with Attorney General
Asheroft when he demanded to see such memoranda on campaign finance sent to the
Justice Department. A hearing was scheduled for Thursday, September 13, 2001 but
unfortunately because of the bombings, that hearing had to be delayed until later in the

year.

I requested that these Four FBI Task Force Members be in attendance at my requested
meeting with Mr. Ellison — the Dir. of Public Integrity Div. at the Justice Department.

Mr. Ellison has always returned my calls and accepted all my documents and requests for
a formal investigation. Counsel does not know the status of any grand jury investigation
at this time. 1 asked Mr. Ellison for some protection for my client who I fecl today is 2
material witness in a major judicial corruption investigation. I divuiged this information
to the Committee’s counsels in my second meeting, and it appears on the flow chart I
submitted to the panel as well. Mr. Whitehead’s case may be just the tip of the iceberg of
this scandal, but he is also the only American who has legal standing to bring these
charges in the Courts, as the injured party. The Indonesians are surely not going to object
to their probation sentences. ( See Flow Chart on the Compromise of Judicial

Integrity on both the Civil and Criminal sides of Court)
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THE REJECTION OF MY FIRST MISCONDUCT COMPLAINT WITHIN ONE
WEEK.

In all my years in the Courts, I have never seen 2 document processed and rejected faster
that my original misconduct complaint. It flew off the table. There is no way that the
investigations into the financials, and clients of White and Case could have ever been
dissected in that short time frame. The initial request to the Chief Judge for an

investigation was summarily rejected under the claim of “not cognizable”.

TEE “ NOT COGNIZABLE OUT CLAUSE”- WIGGLE ROOM FOR
CRONYISM

Congress now knows by the dismal dismissal rate that many judicial misconduct cases,
argued all the way to the Supreme Court have gone by the wayside. Under the present
faw, a complaint may be dismissed ifit is “directly related to the merits of a decision or
procedural ruling”. Most of the cases are dismissed on this umbrella clause, which
shields the judges. Did Congress really intend to give the Appellate courts in the various
circuits that much power to police its own Court. As an example it should be noted that
Judge Friedman served on a Judicial Nominating Commineé in D.C. that nominated
several of the judges he served with in the D.C Court. He was a busy writing articles
seeking the President to name D.C. judges to the Supreme Court. Were these the same

judges that would rule against him on the Judicial Council?

Recommendation for Reform:

The second review layer should be made up of civilians and judges. It makes little sense
10 be able to shield this process in secrecy with friends as fellow judges appointed by the
same President during a time of costly federal campaigns. The biggest unreported
scandal during the Clinton era according to experts who cover the Justice Department
was the massive infusion of money from foreign nationals and foreign corporations into

our political campaign system during their last cycle.
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Therefore, because of this “directly related to the merits of a decision or procedural
ruling clause "', Counsel was forced to go out of the box on Mr. Whitehead’s case to try
and perfect a misconduct claim against Judge Friedman. To me, out of the box meant his
Indonesian ties, which were many. He sentenced the Indonesians to probation in cases
that were funneled to him from Judge Norma Hotloway Johnson. He issued 2
questionable ruling on the legality of foreign soft money that was eventually overturned
by the Court of Appeals buying the DNC some time before having to return foreign
money, a dilatory tactic. See opinion of the Honorable Patricia Wald, in Case NO. 99-
3019 and 99-3034 on the case of Paula Kanchanalak, a DNC fundraiser and lobbyist
from Thailand, which gave Judge Friedman a stinging reversal and lecture on the correct
definition of illegal hard and soft money under the FEC regulations. According to
Senator Thompson, the Clinton White House “in order to raise the money they often
eviscerated or ignored federal campaign finance laws and reduced the White House, the
Administration, and the Presidency stself to a fundraising tool. Ultimately, the sale of
actcess may have led to the sale of policy as well”. Do we now believe, knowing what has
already been revealed that Clinton’s national obsession with fundraising ended at the
Court’s doors? We should definitely find out. This is why the Whitehead case is an

important one.

Judge Friedman’s law firm had offices not only Hollywood, but in Jakarta, Indonesia
and his firm represented Lippo, and various subsidiaries, and the Suharto Government.
We all know the astonishing revelations about the abuses at the Department of
Commerce during the Huang era. Was our top foreign intelligence agency, the CIA out
looking for terrorists, or were they in fact being used by President Clinton to further his
fundraising efforts on the domestic scene with foreign nationals and foreign corporations.
Did such action put our domestic security in jeopardy? Why did NSA have to stop the
CIA from clearing these characters into the White House? Was our over siX billion
doliars in funding for intelligence gathering well spent? 1s it a coincidence that all the old
cronies from the Arkansas days — like Gov. Jim Guy Tucker, and Web Hubbell and the
Stephens crowd worked with Lippo. We need to examine the White and Case Law firm

ties with Lippo. and Stephens Inc. It is interesting to note that Web Hubbell was also
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paid by MGM during the time he refused 1o testify. The Hollywood and Indonesian ties
are evident and correspond to Judge Friedman’s rulings on Hollywood and Indonesian
fundraising issues. His law firm colleagues received Presidential appointments to Asian

panels.
Despite the fact that our misconduct complaint met the stringent test of issues ™ which
did not go directly to the merits of a decision or procedural ruling clause™ in the

Whitehead cases, the misconduct case was still thrown out with impunity.

Recommendation for Reform:

Strike this language allowing the dismissal of a case if it is directly related to the merits
of a decision or procedural ruling”. This provision makes no sense whatsoever and
impedes the proper investigation of relevant issues that can prove judicial bias or

corruption.

APPEAL FROM THE INITIAL MISCONDUCT RULING BY JUDGE EDWARDS
TO THE JUDICIAL COUNSEL - STEP 2 OF A LONG JOURNEY — CONFLICTS
GALORE

1 made inquiry to Judge Hogan, the new Chief Judge, to ascertain the makeup of the
new Judicial Council. His Clerk informed me that the panet would be reconstituted, and I
received the new list of names. Before I had an opportunity to check this new
reconstituted panel for conflicts, they ruled against me in a cryptic not cognizable, not
reviewable response.

When Judge Kotelly started getting bad publicity for hearing the Microsoft Case with her
husband’s potential conflicts at the Dickstein Law Firm, my client realized that they were
our opposing counsel in his only pending case in D.C. Federal Court, Docket NO. 01-
1192, Are we to believe that it was an oversight that Judge Kotelly did not know the
major clients of her hasband’s firm included Viacom and CBS? This is not a client that
they are likely to forget. A recusal was in order for her, but Judge Friedman needed her

vote.
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Also, Judge Judith Rogers also sat on the Judicial Council. Judge Rogers and Judge Paul
Friedman both clerked for Aubrey Robinson, and his financials revealed they exchanged
a gift of $250.00. A sign of friendship to be sure. Judge Rogers, should have recused
herself as well. They didn’t because Judge Friedman needed these votes to stem the
swelling tide towards an investigation. This investigation would have allowed Counsel
the opportunity to ¢ross examine and call witnesses. It had to be stopped. Judge

Friedman needed her vote too.

PHASE THREE - THE TRIP TO THE JUDICIAL CONFERENCE — AT LAST
OUT OF D.C. CONTROL - BUT...NOT REALLY...THE CATCH

The Judicial Conference will not consider the complaint unless an investigation is
ordered by the Judicial Council — Step IL In conclusion it appears that the Federal
Judiciary is dismissing solid complaints based on hard evidence, and they

misrepresent the crux of the complaint and do little follow up in the investigative arena
to substantiate these claims against their friends. The standard for review is all done
in secret with a very small paper trail. The federal judiciary has failed to fully respond
to its mandate to fully appreciate the disciplinary process. It needs to be reformed
forthwith. The only way the Judicial Conference will act is if Chairman Coble and
other Members ask them to go forward.

It is based on these experiences that I can now state equivocally that 28 U.S.C. Section
144 and 455 - the statute governing judiciat disqualification and 28 USC Section 372 (o),
the statute governing judicial discipline is not adequate or effective. The federal judiciary
has successfully blocked the true congressional intent of these provisions, by making
these complaints unavailable to the public and by its failure to report to Congress the
results of its findings and percentile of dismissal. The Circuits have failed to provide
reasoned rationale in its case law for their rejection of complaints. The area is fraught

with uncertainty

Recommendation for Reform:
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Lawyers with expertise in the area of judicial ethics need to be hired to review
compliance with the express intent of the Congress for oversight on Section 372 (c). The
court has shown through its handling of the Whitehead Case, and its rejection rate of

other claims of corruption and misconduct that it cannot and will not police itself.

According to the Administrative officer’s Annual reports, in the past, the federal judiciary
disposed of hundreds of complaints in a year without one investigation going forward to
Congress, or a single judge having been disciplined, either publicly through

impeachment, or privately censured. The Congress must deal with this dismal dismissal

rate through reforming these statutes.

1 would like to thank two Professors who have taken time out of their busy academic
schedules to address the important issue of judicial ethics. Their works have been
clarifying documents and I would commend their latest law review articles to the

attention of the Committee. This gentleman should be included in any panel discussion

of where to go from here with these statutes. I fully support the additional
recommendations for reform as outlined in their articles. Professor Les W. Abramson’s
most recent article entitled “*Appearance of Improprety: Deciding When a Judge’s
Impartiality Might Reasonably be Questioned™ appeared in the 2001 issue of the
Georgetown Journal of Legal Ethics. Mr. Abramson has written most of the books on this
subject which appeared in the D.C. Court’s judge’s library and he still teaches law at

Brandeis School of Law in Ky. He is married to a well respected judge as well.

The Second Professor is David Barnhizer who was encouraged by your old colleague
Bob Drinan to write his latest work entitled, * On the Make: Campaign Funding and the
Corrupting of the American Judiciary”. It was published in the Fiftieth Anniversary issue
of Catholic University's Law Review. Mr. Barnhizer is also a Professor of law and

teaches at Cleveland State University.

Also, on a personal note, this was a difficult case for me personally since [ have worked

with wonderful judges over the last decade in D C. Naturally, [ like the ones that gave
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me acquittals the most. However, most of the judges [ have appeared before are honest.

hard working individuals who have sacrificed much to serve their county

Last Thansksgiving, [ cailed to check on a troubled teen who was in a D.C. detox facility
that was very depressing. When I called to speak with my juvenile, Judge Nan Shuker
has already been there to take her and another teen to Thanksgiving dinner with the
judge’s friends. Judge Mitchell Rankin never failed to ask what she can do fora
neglected child at Christmas out of her own pocket. The dedication of Judge Rufus King
at the D.C. Superior Court has inspired all the judges and attorneys that he can make a

model court for our city. [ think instances of judicial misconduct are rare.

David Whitehead is 2 gifted author, researcher, and professor of comparative politics.

He has a master’s degree from Howard University, where he attended college ona
basketball scholarship. He grew up in a military family and has aspired only to do well.
He has written several works that have drawn fire. He was man enough to throw his hat
in the ring against Jesse Jackson for Shadow Senator in D.C. He was man enough to file
one of the first Title VII Discrimination cases against the CIA and write a book about it.
He was man enough to stand up to Judge Friedman when he sensed something was amiss.
He deserves his'day in Court with a neutral and impartial judge. He deserves your

attention.

Lastly, let me add that the book “The Final Days™ by Barbara Olson, the wife of our
respected Solicitor General, has proved to be an inspiring treatise and most helpful in our

continuing efforts to uncover the truth, and final chapter.
Respectfully submitted,

Betlg Ann Walker, Bar 956730

Counsel for Davild ‘Whitehead, complatnant
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Enclosures to be submitted for the record will include the following:
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A copy of our original misconduct complaint

A copy of our appeal to the Judicial Council

A copy of our first FEC complaint and our second perfected filing MUR 5237

A copy of our Flow chart — which shows how the integrity of our D.C. Court was
compromised on the civil and criminal sides by Judge Friedman’s rulings.

The Law Review articles quoted on page 12 by Prof. Abramson and Prof.
Bamhizer

Note, these documents have been tendered to the Committee, the FEC and DOJ.



